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3B. 
CICOMEC to CompAct, the new Competition Bureau Quarterly 


Report. As we welcome you to our pages, we hope you will welcome our appearance either in 


your mail, or on your screen. For some time now, we have been aware of the need to:make our 


activities more transparent, and the reporting of them more timely. 


Traditionally, our Annual Report and the 
Misleading Advertising Bulletin (MAB) have 
been our primary regular means of letting you 
know what we’re up to. But the Report isn’t 
very timely, and the MAB deals with only one 
part of our activities. Our objective with 


CompAct is to fill the gap. 


Each quarter, we’ll bring you a mix of 
news from the Competition Bureau, a report 
on speeches Bureau officials have been 
making recently, what we’re doing on the 
international scene, discussions of some major 
cases we have been involved with, a calendar 
of recent and upcoming events, and other 


articles of particular interest. 


We intend to maintain a reasonably 


flexible approach in terms of the contents, 
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and we also expect that it will evolve as we 
gain the benefits of experience, and of your 


views on how it should be presented. 


You may also have noticed a reference in 
the first paragraph to the fact that we intend 
to make this publication available electroni- 
cally. It will be available on the Industry 
Canada Competition Bureau web site 
(http://strategis.ic.gc.ca/sc_mrksv/competit/ 
engdoc/homepage.html). Other electronic 
dissemination methods are also being 


investigated. 


For this to be a useful document, it must 
meet your needs. We would therefore like to 
have your comments. Please write, phone or 
fax us. You’ll find our contact information 


inside on page 2. 


Our New Name 


In December 1995, we officially changed 
our name from the Bureau of Competition 
Policy to the Competition Bureau. The new 
name is a bit less cumbersome, is a bit more 
accurate, and is the name by which we’re 
already widely known in the business and legal 


communities. 
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Complaints and Public 
Enquiries Centre 


The Bureau opened its new Complaints 
and Public Enquiries Centre in July 1995. 
The Centre was created to conduct prelimi- 
nary assessment of all new complaints, and to 


respond to information requests and other 
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requests for Bureau services. As a result, all restraints 
to competition complaints, and information requests 
directed to the Resource Centre, are being rerouted 
to the new Complaints and Public Enquiries Centre. 
It also assumes responsibility for complaints and 
information requests relating to misleading advertis- 
ing and deceptive marketing practices received at 


Bureau headquarters. 
The Centre may be reached at the following 
numbers: 


National Capital Region (819) 997-4282 


‘Toll free 1-800-348-5358 
TDD service 1-800-642-3844 
Facsimile (819) 997-0324 


The Public Education 
Tnitiative (PEQ) 


One of the Bureau’s recent priorities has been the 
increase in its public education efforts. Most businesses 
and individuals, when properly informed, will comply 
with the Competition Act. Moreover, awareness of the 
Act assists businesses and consumers in identifying when 
they have been victimized by anticompetitive, mislead- 
ing or deceptive commercial practices. While the 
Bureau has done a good job in recent years in commu- 
nicating with the legal and big business communities, 
we have found that awareness of the Act and the work 
of the Bureau is less evident among small and medium- 
sized businesses. With this in mind, we have been 
devoting more resources to public education targeting 


the small and medium-sized business communities. 


This Public Education Initiative will enable more 
Bureau staff to become directly involved in educating 
and informing the public about the Competition Act 
and the benefits of a competitive marketplace. The 
program includes explanatory pamphlets on the Act, 
including a general overview of the law and investi- 
gative procedures, as well as others on subjects such 
as conspiracy and refusal to supply, that explain the 
law in clear and straightforward terms. The latest in 
our series of pamphlets are “Deceptive Telemarketing”, 
“Prices at the Gas Pump” and “The Bureau.” 
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A newsletter, Competition Communiqué, dealing 
with significant case and policy developments, with 
practical application for the business community, is 
also part of the PEI program. To date, six issues of 
the Communiqué have been issued. For more 
information on the PEI, contact Linda R. Bergeron 
at (819) 953-8645. 


Mailing ists; New 


Publications, ete. 


The Competition Bureau is trying to make its 
distribution as effective, and cost-efficient as possible. 
We have recently consolidated our many mailing lists 
into a single database from which we can create current 
lists ideally targeted for specific areas of interest. To 
ensure they are as accurate as possible, we’ll be doing 
a mail-out to every name on the list to confirm the 
accuracy of information, and to cull records that may 
no longer be valid. If you currently get Bureau material, 
and want to continue doing so, please return the 


information to us by mail or fax as soon as possible. 


In December 1995, the Bureau released the 
Information Bulletin, “Strategic Alliances under the 
Competition Act.” Our 1994-95 Annual Report is now 
available, and the PEI (Public Education Initiative) 
Office has issued Competition Communiqués on the 
Canada Pipe case and our new Complaints and Public 
Enquiries Centre. Copies of any of these items may be 
requested from the Centre. Most will soon be available 


on our internet site. 


Certificate of Independent 
Bid Determination 


The Bureau has developed a Certificate of 
Independent Bid Determination for use by tendering 
authorities when they call for bids, tenders or 
quotations. Its purpose is to deter bid-rigging by 
requiring bidders to disclose to the tendering 
authority, all material facts about any communications 
and arrangements which the bidder has entered into 
with competitors regarding a tender call. 


We would encourage purchasing authorities to 
use this document, or a similar one of their own 


design, when buying goods or services through a 
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competitive process. This should not only discour- 
age bid-rigging, but could also facilitate the prosecu- 
tion of suppliers for offences under the Competition 
Act. Use of the form, of course, will not guarantee 
that bid-rigging will be eliminated, nor that offend- 
ers will be successfully apprehended or prosecuted. 


For more information, or copies of the form, 
contact the Bureau through the Complaints and 
Public Enquiries Centre. 


Competition Bureau On-line 


The Bureau now has information and a number 
of documents on-line as part of Industry Canada’s 
Strategis, the largest Web site of business informa- 
tion in Canada. Strategis is available at http:// 
strategis.ic.gc.ca, and the Bureau may be found 
under the Marketplace Services heading. 


It is our plan to provide general information on 
the Bureau, along with links to our counterpart 
organizations in other jurisdictions, and other sites 
where you can find, for example, a copy of the 
Competition Act. We will provide copies of recently 


- CO-OPERATION IN 

_ COMPETITION POLICY 

The process of globalization has accelerated the 
integration of economies, greatly increasing the 
cross-border flows of trade in goods and services, 
investment and the exchange of technology. Business 
and policymakers are thus facing new challenges. 
Industry is continually being challenged to address 
new market demands and opportunities and to meet 
new competitors — both domestic and foreign — 
through greater efficiencies in production, distribu- 


tion and marketing. 
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published Bureau documents, such as our Informa- 
tion Bulletin on Strategic Alliances, lists of other 
information or documents available from the 
Bureau, copies of speeches and news releases, and an 
electronic copy of CompAct itself. 


If you wish to go direct to the Bureau’s site on 


Strategis, we’re at http://strategis.ic.gc.ca/sc_mrksv/ 
competit/engdoc/homepage.html 


Scam “Alert! 
Released 


March 18 saw the official launch of the Bureau’s 
new four-part video entitled “Scam Alert!” Produced in 
cooperation with Health Canada, the RCMP, the 
Canadian Direct Marketing Association and the former 


—~ Video 


Ministry of Housing, Recreation and Consumer Affairs 
of British Columbia, this educational video is part of a 
public education campaign to help consumers and 
businesses protect themselves against fraudulent and 
deceptive activity conducted over the telephone and 
through the mail. For a copy, please contact the 


Bureau’s Complaints and Public Enquiries Centre. 


For policymakers, the challenge has been to 
determine the kinds of inter-governmental coopera- 
tion that would allow national authorities to maintain 
dynamic and competitive markets at the level of the 
national economy or the regional trading bloc, while 
they minimize policy friction that arises as different 
approaches are implemented. Since anti-competitive 
behavior can increasingly be expected to take place 
across jurisdictions, the challenge to antitrust 
enforcement in a global marketplace will be to secure 
greater enforcement co-operation and harmoniza- 
tion of competition policy. 

The Competition Bureau has long recognized 
the need to meet the challenges of globalization as 


well as the inevitable internationalization of 


Q 
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anticompetitive conduct. It has been fully aware of 
the need to ensure that private restraints do not 
nullify or impair the benefits of trade liberalization 
brought about by the WT'O/GATT system, NAFTA 
and other trade policy initiatives designed to lower 


government barriers to international trade. 


Faced with the danger that certain 
anticompetitive conduct may “fall through the 
cracks” and persist unchallenged due to the practical 
difficulties of conducting an international investiga- 
tion, the Bureau and its counterparts in the major 
trading nations have taken steps in recent years to 
enhance cooperation on enforcement matters by 
making better use of existing legal instruments and 
developing innovative approaches to cooperation. As 
a practical demonstration of this, the Bureau and the 
U.S. Antitrust Division are making increasingly 
greater use of the Canada/U.S. Mutual Legal Assistance 


Treaty in criminal antitrust cases. 


One of the major thrusts of the Bureau’s 
enforcement policy in recent years has been to seek 
coordinated enforcement to address cross-border 
anticompetitive matters more effectively. Recent 
cases demonstrate that international enforcement 
cooperation is both feasible and desirable. (See the 
article in this issue on the Canada Pipe Case.) 


Bilateral Co-operation 


The Competition Bureau and its U.S. counter- 
parts (the Antitrust Division of the Department of 
Justice and the Federal Trade Commission) negoti- 
ated a new bilateral cooperative agreement in 1995. 
The Canada-U.S. Agreement Regarding the Application 
of their Competition and Deceptive Marketing Practices 
Laws was formally signed in August 1995. The 
Agreement signed in Ottawa by Industry Minister 
John Manley and in Washington by the U.S. Attorney 
General Janet Reno and the Chairman of the 
Federal Trade Commission Robert Pitofsky, replaced 
the 1984 Memorandum of Understanding between the 
Government of Canada and the Government of the 
United States of America as to Notification, Consultation 
and Cooperation with respect to the Application of 
National Antitrust Laws (the “MOU?”). 
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The 1984 MOU was essentially a defensive 
instrument intended to provide a notification and 
consultation mechanism for cases where one country’s 
enforcement activities might affect the national 
interests of the other. The 1995 Agreement incorpo- 
rates the significant features of the 1984 MOU and 
contains further improvements reflecting the experi- 
ence under the MOU during the past decade. The 
Agreement also went beyond the MOU by address- 
ing cooperation and coordination in the area of 
deceptive marketing practices. The Director of 
Investigation and Research and the U.S. Federal 
‘Trade Commission have previously cooperated 
informally in the enforcement of deceptive 
marketing practices laws and the new Agreement 


strengthens and formalizes this cooperation. 


The 1995 Agreement provides a procedure for 
notification and consultation in cases that implicate 
the other party’s interests and builds on the procedure 
envisaged by the 1984 MOU. The Agreement sets 
out in greater detail than the MOU the situations 
where notification will ordinarily be required and 
provides further precision on the timing of notifica- 
tions. In particular, it expands the notification 
process by expressly requiring notice of investigations 
that are relevant to the other party’s enforcement 
activities, investigations of mergers involving compa- 
nies organized under the laws of the other party (and 
their subsidiaries), remedial orders that require 
implementation in the other country and interven- 
tions by the competition authorities in regulatory or 
judicial proceedings. The Agreement provides for 
further notification seven days in advance of 
enforcement action or settlement in particular cases, 
notwithstanding prior notification of the original 
investigation. This will ensure that Canada has an 
opportunity to express its views on enforcement 
action contemplated by the U.S. 


The new Agreement also expressly endorses 
closer cooperation between the parties’ competition 
authorities and contains a commitment to exchange 
information in a manner consistent with each party’s 
laws, enforcement policies and important interests. 
The Agreement specifically encourages the parties to 


coordinate their activities when both are investigating 
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the same or related trans-border conduct and 
establishes guiding principles for such coordination. 
It also encourages enforcement action by each to 
address anticompetitive conduct in its territory 
affecting the interests of the other. This approach 
(usually referred to as “positive comity”), by encour- 
aging enforcement by the party on whose territory 
the conduct actually takes place, increases the 
effectiveness of enforcement action while minimizing 


friction arising from “extraterritorial” enforcement. 


The new Agreement commits the Director and 
the FTC to cooperate in the detection of deceptive 
marketing practices, to inform each other of investi- 
gations involving practices occurring in, or affecting 
consumers or markets in the other country, to share 
information relating to the enforcement of deceptive 
marketing practices laws and to coordinate their 


enforcement activities in appropriate circumstances. 


Another major landmark in the arena of interna- 
tional cooperation in recent months was the coming 
into effect of the Organization for Economic 
Co-operation and Development (OECD)’s Revised 
Recommendation Concerning Cooperation Between 
Member Countries on Anticompetitive Practices 
Affecting International Trade. The OECD’s 
Competition Law and Policy Committee developed 
the new Recommendations, a process in which the 
Bureau played a key role. The revised Recommen- 
dation, adopted by the OECD Council last October, 
endorses closer enforcement cooperation between 
the competition authorities of member countries and 
includes several new provisions regarding the 
coordination of investigations, mutual assistance, 
information-sharing and confidentiality. The revised 
Recommendation, like its predecessor, will not be a 
binding international instrument and it will be up to 
individual governments to decide what measures 
they will take to give it effect. It will, nonetheless, 
expedite the notification and inter-jurisdictional 


consultation process among the OECD countries. 


Meanwhile, the Bureau’s negotiations with the 
European Commission on a bilateral Canada/EU 
Competition Policy Agreement have also continued 
and are at an advanced stage. It is expected that an 


Agreement will be concluded in the coming months. 
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Regional & multilateral 
CO-Ope ration 


Regionally, the Bureau continued to provide 
Canadian leadership in the work of the Working 
Group on Trade and Competition, set up pursuant to 
Article 1504 of the North American Free ‘Trade 
Agreement (NAFTA). The 1504 Working Group last 
met in Washington in September and held its fifth 
meeting in Ottawa on March 21-22. 


On the multilateral front, the Bureau has re- 
mained very active in advancing a policy dialogue on 
promoting the transparency of competition law 
enforcement, enhanced international cooperation, 
progress towards greater harmonization in enforce- 
ment practices and analytical techniques, and in 
defining competition policy’s interactions with such 
other policy areas as trade, investment and technol- 
ogy. The principal focus for such multilateral delib- 
erations remained the OECD’s Competition Law 
and Policy (CLP) Committee where the Bureau 
continued to play a leading role in advancing the 
policy and enforcement discussions among the 
representatives of the various competition authori- 
ties. Besides the work leading to the 1995 OECD 
revised Recommendations, the Bureau contributed 
substantially to the joint work of the OECD’s CLP 
and ‘Irade Committees on the interrelationship 
between trade and competition policies, with the 
Bureau’s Director being entrusted with the Chair- 
manship of the CLP Working Party number one 
(WP1) on Competition and Trade in 1994 and 1995. 


In recent months, the Bureau also contributed 
significantly to the work of the Intergovernmental 
Group of Experts on Restrictive Business Practices 
of the United Nations Conference on Trade and 
Development (UNCTAD), particularly in preparing 
for the Third Review Conference. In terms of 
emerging regional fora, the Bureau made substan- 
tial contribution to the work on competition law 
and policy within the Asia Pacific Economic 
Co-operation (APEC), promoting policy dialogue 
and defining mandated responsibilities at the first 
meeting on competition policy of APEC’s Committee 
on Trade and Investment in Auckland, New 


Zealand, in July 1995. The Bureau is also assisting 
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AMENDING THE COMPETITION ACT 


At the request of Industry Minister John Manley, 
the Competition Bureau started a consultative 
process on legislative amendments to the Competition 
Act in the spring of 1995. The Minister asked the 
Bureau to engage in broad and open public consulta- 
tions aimed at updating the Act, so that it remains an 
effective instrument in shaping a more innovative 


economy in Canada. 


Our consultative plan featured wide circulation 
of a discussion paper requesting written comments 
leading to a more detailed discussion of issues and 
options with a small panel of stakeholders. We hoped 
that this process would lead to a consensus on many 
elements and avoid the controversy which resulted 
during past attempts at changing the law. The goal 
of the current exercise is to update the law in certain 
areas and to build a framework for periodic review of 
the Competition Act. 


Generally, the consultation process has been very 
helpful in developing a consensus and providing 
creative solutions to the identified problems. 


The first step we undertook was to release a 
discussion paper in June 1995, which identified eight 


areas for legislative amendment, as follows: 
© notifiable transactions; 


¢ the protection of confidential information 
and mutual assistance with foreign competition 
law agencies; 


* misleading advertising and 


deceptive marketing practices; 
¢ “regular price” claims and section 52(1)(d); 


* price discrimination and promotional 
allowances; 


* access to the Competition ‘Tribunal; 


prohibition orders; and 


deceptive telemarketing solicitations. 


We received more than 80 responses to the 
discussion paper before the extended deadline of 
October 6, 1995. They represented the views of a 
wide variety of interested parties including large and 


small businesses, law firms, various organizations 
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and associations, provincial governments, and private 
individuals. Many responses were very thorough and 
well-reasoned and have proven to be an invaluable 
tool in identifying potential solutions to the defined 


problems. 


To continue the dialogue with stakeholders in 
more detail, a Consultative Panel was established in 
September 1995. The Panel’s ultimate goal was to 
make recommendations to the Director with regard 
to each of the areas of the Act to be amended, and to 
the greatest extent possible, to reach a consensus 
concerning the suitability and feasibility of the 
proposals or alternatives put forward. The Panel’s 


report was released to the public in April. 


Panel meetings were chaired by Ed Ratushny, Q.C., 
of the Faculty of Law at the University of Ottawa. 


Its twelve other members, appointed by the 
Director, are knowledgeable about the subject matter 
and broadly representative of stakeholders affected by 
the operation of the Act. The Panel members were: 


Donald S. Affleck, Q.C., 
Senior Partner at Kelly Affleck Greene; 


Robert D. Anderson, Q.C., 


General Counsel at Procter & Gamble Inc.; 


Yves Bériault, 
Partner with the law firm McCarthy Tétrault; 


Sara Blake, 
Senior Investigation Counsel in the Enforcement 
Branch at the Ontario Securities Commission; 


Harry Chandler, 
Head of the Amendments Unit 
at the Competition Bureau; 


Rosalie Daly Todd, 
Executive Director and Legal Counsel 
at the Consumers Association of Canada; 


Calvin S. Goldman, Q.C., 
Partner with the law firm Davies, Ward & Beck; 


Lawson A.W. Hunter, Q.C., 
Partner with the law firm Stikeman Elliott, 


George Post, 
former senior public servant, now a Policy 
Consultant; 


from the Competition 


William T. Stanbury, 
Professor at the Faculty of Commerce and 


Business Administration at the University of 
British Columbia; 


Norman J. Stewart, 
Vice President and General Counsel at Ford 
Motor Company of Canada, Limited; and 


Peter Woolford, 
Senior Vice President, Policy 
at the Retail Council of Canada. 


Between October 1995, and February 1996, the 
Panel met several times to review policy proposals for 
amendment prepared by the Bureau. In its delibera- 
tions, the Panel took into account the comments 
received from the general public during the consulta- 
tion process, as well as information gathered and 
analysis undertaken by the Bureau. The Panel was 
able to arrive at a consensus on a broad package of 
reforms, some of which differed from proposals in the 
discussion paper, but were seen as equally effective 


and more responsive to the concerns of stakeholders. 


SPEECHES AND ADDRESSES... 


A mainstay of the Bureau’s activity in administer- 
ing and enforcing the Competition Act is meeting with 
our stakeholders in public fora, and giving speeches, 
participating in seminars and panel discussions, and 


making submissions before various official bodies. 


The Director of Investigation and Research 
(DIR), George N. Addy, undertakes many speaking 
engagements personally, and also encourages other 


Bureau officials to do the same. 


‘To give some indication of the scope of this 
activity, CompAct is pleased to present some high- 
lights of a selection of Bureau speeches over the past 


months. 


O; October 19,1995, Val Traversy, the Director 
General of the Economics and International Affairs 
Branch addressed the Insight Conference on the Informa- 
tion Highway Marketplace. The title of his address was, 
“Competing for the Consumer”. 
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While Panel deliberations were carried out in 
private, many Panel members maintained an 
ongoing dialogue with other interested parties. 
This dialogue involved discussions of concepts and 
proposals which arose at Panel meetings, thus 
allowing the Panel to obtain information on the 
acceptability or feasibility of such concepts or 


proposals. 


The Bureau has also maintained an ongoing 
dialogue with other stakeholders interested in 
separate aspects of the amendments and has held 
focus group discussions on topics such as 


prenotification, confidentiality and telemarketing. 


The Director is currently reviewing the report 
submitted by the Panel, with a view to making 
recommendations to Minister Manley. Should the 
Minister support proceeding with amendments to 
the Competition Act, we anticipate that draft legisla- 
tion will be prepared during the spring and summer 
of 1996, to be tabled in the House of Commons 
early in the fall. 


You may well be wondering why ... the 
Competition Bureau has the luncheon spot at 
this event. Today is about commercial oppor- 
tunities — and aren’t we the folks who 
investigate, rather than promote, certain kinds 


of behaviour in the marketplace? 


In fact, underlying the Bureau’s law enforce- 
ment role is a broader policy mandate — a 
mandate to promote competitive markets and 
market access. And so we have a direct 
interest in ensuring that there are commercial 
opportunities not only in what we have come 
to call the “information highway”, but also in the 


“electronic marketplace” which it must serve. 


The electronic marketplace is where much, if 
not most, of the buying and selling of goods 
and services in the new information economy 
will take place. Access to the electronic 
marketplace will enable firms to add additional 
value to their goods and services offerings 
and to create entirely new goods and services. 
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Market processes will be speeded up in the 
electronic marketplace and entirely new 


kinds of markets will appear. 


Mr. Traversy then outlined the evolution of government 


policy thinking on telecommunications and the information 


economy, touching on policy developments up to the present. 


For those of you who may have been con- 
cerned that Canada’s policy and regulatory 
machinery was too cumbersome to keep pace 
with the technological and market develop- 
ments impacting on the information highway, 
I would suggest that the evidence of the last 
three years is encouraging. Perhaps the most 
important policy development is the recogni- 
tion that government cannot and should not 


try to micro-manage the information society. 


He points out that there is a wide range of views about 


how much competition is appropriate and how fast, and 


refers to them as “transitional” issues and “boundary” issues. 


By “transitional” issues, I mean the ways and 
means of achieving the government’s objective 
— now widely endorsed — of competition in 
facilities, products and services. Here the 
concern is typically to ensure that established 
players, be they telcos, cablecos or others, are 
not able to exploit forbearance or deregula- 
tion to pre-empt competition through their 
monopoly or dominant positions. In the 
extreme, such transitional issues can become 


entrenched “structural” problems... 


I labeled the second category of big issues as 
“boundary” issues. Historically, the main 
statutory and regulatory boundary has been 
between “telecommunications” and “broad- 
casting”. Functionally, it has sometimes been 
more useful to distinguish between “carriage” 
and “content”. Either way, technological 
developments — particularly digital switch- 
ing and signal compression — are blurring 
these boundaries beyond recognition. The 
economics of this technological revolution 
should make some social objectives — such as 
universal service at affordable rates — more 


attainable. 


Bo rseta. uk 


He then discussed the role of the Competition Bureau 


in the CRTC convergence hearings, and moved to a 


primer on the Competition Act and how it relates to the 


emerging issues. 


Traditionally, much of what the Competition 
Bureau has had to say about the information 
highway has been expressed in CRTC hear- 
ings. This is because the “regulated conduct 
defense” has limited the ambit of the Cosmpetz- 
tion Act where explicit statutory and regulatory 
direction is concerned. Of course, the accel- 
erating regulatory reform which I outlined 
earlier has expanded, and will continue to 
expand, the coverage of competition law to 
previously-regulated activity, particularly in 
telecommunications. Moreover, as the gov- 
ernment’s policy orientation is to treat as 
competitive virtually all new product and 
service markets spawned by information 
technology, the Competition Act applies in 
these new markets. 


There is more on the Competition Act, followed by a 


brief discussion of the international dimension. In 


conclusion, Traversy summarizes his main observations. 


concerning the evolution of information 
highway policy, Iam confident that the 
framework that has emerged since 1992, is 
increasingly and irreversibly oriented to 


competition and to market opportunities; 


in approaching the key policy issues now on 
the table, the Competition Bureau will be 
emphasizing that effective competition means 
rivalry, with winners and losers. Marketplace 
innovation cannot be managed; 


the corollary is that, if competition cannot be 
managed by traditional regulatory schemes, 
the Competition Act must be effective in 
preventing the abuse of monopoly power and 


dominant market positions; and finally 


the electronic marketplace is an international 
one, and it will be essential for Canada to gain 


and to exploit access beyond domestic markets. 
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a” October.26,»George N. Addy spoke to the 22nd 

“Annual Conference on International Antitrust Law and 

Policy at the Fordham University School of Law in New 

York City. The title of his speech was “Anti-Trust Law in 

Canada” and he covered four fairly broad issues: an 
~ overview of recent developments in Canadian competition 
law enforcement; the Bureau’s current approach to the 
application of competition law and policy to the “sectors in 
transition”; current and future prospects for enhanced 
inter-jurisdictional and multilateral cooperation; and 
some comments on where we are going with the proposed 


amendments to the Competition Act. 


Mr. Addy opened by giving his audience a brief 
outline of Canada’s competition legislation, his role in the 
process and that of the Competition Tribunal. He then 
talked about recent government resource constraints and 


their implication on the Bureau's work. 


As part of our portion of the program review 
exercise, we re-evaluated our enforcement 
operations and decided to centralize our 
activities which resulted in the closing of our 
regional offices which were primarily dedicated 
to the enforcement of the misleading advertising 
and deceptive marketing practices provisions of 
our law. It was felt that the re-evaluation of 
operations and the centralization of activities 
would contribute most to focusing the enforce- 
ment activities on matters of the highest 
priority at a time of declining resources. 


While the cut to our budget for the current 
year was ultimately lower than was initially 
indicated, our resources are severely stretched. 
But the effect of budget reductions is only 
one of two reasons for the strain on our 
enforcement capabilities. In recent years, 
major sections of the economy, which were 
previously regulated, have become open to 
competition and therefore fully subject to the 
provisions of the Act. In order to make the 
most effective use of our resources, we 
implemented case screening criteria to identify 
priority cases in an effort to help us cope with 
these two opposing trends of declining 


resources and increasing responsibilities. 


We are now actively dealing with a number 


of industrial sectors including telecommuni- 
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cations, broadcasting, transportation, energy 
and agriculture, where major changes in the 
marketplace have or will take place. Of these, 
it is safe to say that the telecommunications 
and broadcasting sectors have been the 
busiest for the Bureau in the past year. 


He mentioned that other sectors would also begin 
having a similar impact, then opened a description of 
several notable cases with which the Bureau had been 
involved. The first related to a Consent Order filed under 
the abuse of dominance provisions concerning certain 
business practices of Yellow Pages publishers. His second 
example was about the recent decision of the Tribunal in 
the A.C. Nielsen case (both of these cases are described in 
the Bureau’s 1994-95 Annual Report). 


The Bureau continues to ensure that the 
provisions of the Act are applied to the 
activities of professional associations where 
these activities are not expressly authorized 
by a regulatory agency. A prime example of 
this is the guilty plea which was entered by 
the A.Q.P.P. (Association Québecoise des 
Pharmaciens Propriétaires) for contravening 
the conspiracy provisions of the Act. The 
matter involved the cash sale of birth control 
pills and prescription narcotics, including 
dispensing fees, in the province of Quebec. A 
fine of $2 million was imposed under section 
45 of the Act. In addition to named retail 
drug store chains, a verdict was also rendered 


against the professional association itself. 


Mr. Addy then talks about the Canada Pipe case, 
which is discussed in more detail in this issue of CompAct, 
and several mergers matters which, again, are discussed 
in the last Annual Report. 


There has also been some significant devel- 
opments in how we approach the enforcement 
of the civil provisions of the Act. In the 
merger area, for example, we have recently 
felt it necessary to use the compulsory powers 
provided for us in section 11 to ensure the 
effectiveness of our review process in the 
course of some examinations. In one case, 
Orders were used to obtain information that 


parties to transactions had refused to provide. 
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‘These provisions have also been used in a 
civil abuse examination as well. Most recently 
we have used the search and seize powers 
under section 15 in respect of a non-criminal 
provision of the Act. In the absence of open, 
voluntary cooperation by the parties it will 
always be necessary to use formal powers to 
maintain the effective enforcement of the Act. 
However, these instances in no way spell an 
end to our traditional, compliance oriented 
approach. Each situation will be examined on 
its own merits to determine whether formal 


powers are necessary. 


The next section of the speech dealt with the applica- 


tion of our competition law and policy to the sectors in 


transition. 
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My predecessors and I have, over a period of 
many years, strongly advocated maximizing 
the extent to which competition and market 
forces are allowed to operate in the telecom- 
munications, transportation and energy sectors 
of the economy. All of these industries have 
traditionally been subject to extensive gov- 
ernment regulation and in many cases have 
been operated as regulated monopolies. We 
forcefully represented the benefits of compe- 
tition both within the government at a policy 
level and through the Director’s statutory 
right to intervene before regulatory authorities 
to advocate deregulation and increased 
reliance on competition to determine industry 
outcomes. In reviewing the Canadian situation, 
I note with satisfaction that there has been 
substantial progress toward privatization, 
deregulation and expanding the role of 
competition throughout the key infrastruc- 


ture industries. 


‘Taking telecommunications as an example, 
we have come a long way in a relatively short 
period of time. Four years ago, the CRTC, 
Canada’s telecommunication and broadcasting 
regulator, held its long distance proceeding 
in which the threshold issue was whether 
facilities based competition in long distance 
telephone service was in the public interest. 
In mid-1992, the CRTC released its decision 


allowing for interconnection on an open 


Bureau 


entry basis. Since that time, the competitive 
landscape of the Canadian telecommunications 


industry has changed dramatically. 


New entrants into long distance service have 
wrestled away significant market shares from 
the incumbent telephone companies in slightly 
over a year since equal access was introduced. 
This has been accompanied by substantial 
reductions in rates for long distance service. 
Moreover, the CRTC is in the midst of 
substantial regulatory reform, replacing rate 
base rate of return regulation with price cap 
regulation and exercising its powers under 
the Telecommunications Act to forbear from 
regulation in sectors where competition has 
become sufficient to protect the interests of 
subscribers. The CRTC is also moving 
forward with a regulatory agenda to open 
local telephone markets to competition. 
Increased innovation and application of 
wireless and computer technologies suggest 
that the pace of change is likely to accelerate 
as we head toward the next century. 


Mr. Addy next described the Bureau’s role in hearings 


on the government’s Information Highway policy develop- 
ment, and Direct-to-Home (DTH) distribution policy. 


‘The pace and extent of change in communi- 
cations from a technological, competitive and 
regulatory standpoint has presented numerous 
challenges to industry participants, their 
customers as well as to those in government, 
including competition authorities. The 
transition of industries away from regulation 
toward competitive markets is of significant 
consequence to our work. One of the funda- 
mental issues facing the Bureau is the need to 
manage our resources as priorities shift toward 
greater enforcement activity in telecommuni- 
cations and less involvement in the regulatory 
arena — as this industry evolves out of the 
regulatory umbrella, we must be equipped to 


take appropriate enforcement action. 


It is widely accepted that as telecommunications 
markets become increasingly competitive and 
the CRTC exercises its powers to forbear 
from regulation, there will be greater scope 


for and reliance on the Competition Act to deal 
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with anti-competitive conduct. As a law of 
general application, the Competition Act applies 
to all sectors of the Canadian economy, 
except where specific exemptions exist either 
within the Act or in other legislation. 


Canadian competition law jurisprudence in 
the criminal law context has developed a 
doctrine which has become known as the 
“regulated conduct defence”. The gist of the 
regulated conduct defence is that specific 
activity which is authorized or carried out 
pursuant to a valid scheme of regulation is 
deemed to be in the public interest. As such, it 
cannot be found to be in violation of the 
criminal provisions of the Act. There is no 
similar jurisprudence with respect to the civil 
provisions of the Act and it remains for the 
courts and the Competition Tribunal to 


determine the full scope of the application of 
the Act. 


Obviously, questions as to the scope of the 
application of the Act become more pressing 
when regulated industries are in the process 
of evolving towards greater reliance on 
market forces. The challenge in coming 
months and years will be to establish a 
practical and effective interface between 
competition law and regulation. This will 
require increased communication and coop- 
eration between the Bureau and our telecom- 
munications and broadcasting regulator 
(CRTC) among others in order to minimize 
uncertainty which may exist over jurisdiction 
and to facilitate the timely resolution of 
competition issues. The Bureau’s success in 
resolving separate cases in which cable 
companies were being denied competitive 
access to support structures controlled by 
telephone companies is an early example of 
the role which the Act can play in areas subject 
to ongoing CRTC regulatory oversight. Had I 
not obtained satisfactory resolution of these 
cases on a voluntary basis, I would have been 
prepared to bring forward applications to the 
Competition Tribunal. 


Where substantive issues arise under the 
provisions of the Act, the Bureau’s objective is 
to deal with them in a timely, forceful and 
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transparent manner. Io be effective, the 
enforcement of competition policy in the 
communications sector must accomplish at 
least three things. First, competition policy 
must seek to clearly establish the parameters 
of acceptable business practices without 
directly controlling market behaviour. In this 
regard, the provisions of the Act dealing with 
abuse of dominance and mergers are extremely 
important. Second, it must afford industry 
participants the flexibility to operate and 
adjust to changing market conditions. Third, 
it must help facilitate the transition to com- 


petitive markets. 


The remainder of the Director’s Fordham speech dealt 
with international cooperation and Amendments to the 
Competition Act, both of which are dealt with more 
extensively in articles appearing in this issue of CompAct. 


In closing, let me reiterate that competition 
law and its effective enforcement remain at 
the forefront of Canada’s economic policy 
objectives. In the face of diminishing resources, 
we are continuing to enforce competition law 
with vigour through more efficient uses of 
technology, judicious case selection and 
effective deterrence, while recognizing that 
our resources are not sufficient to pursue all 
cases of merit. At the same time, as a result of 
ongoing deregulation efforts, the scope of 
competition law and policy in Canada is 
expanding into sectors and activities that were 
largely exempt in the past. The proposed 
amendments package will further streamline 
our operations and strengthen our ability to 
counter anti-competitive practices, irrespective 
of whether they originate in Canada or 
abroad. Towards that end, we will continue to 
foster close cooperative relations with the 


competition authorities of our trading partners. 


O,,. of the industry. sectors which is also being 
increasingly opened up from regulation to a more 
competitive environment is the energy sector. On 
November 27, 1995, George N. Addy spoke to the 
Canadian Electrical Association Board of Directors’ 
Workshop.on Electricity Industry Restructuring. 


law 
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I am here today because I believe that an 
inevitable result of the trend towards more 
open electricity markets in Canada will be 
greater reliance on competition legislation to 
ensure that these markets operate competi- 
tively and efficiently. In this respect, I expect 
the electricity industry to follow a similar 
path to other deregulating sectors of the 
Canadian economy such as transportation, 
financial services, natural gas and, increas- 


ingly, telecommunications. 


It is not yet clear what the specific structure of 
the Canadian electricity sector will be in the 
future. What is apparent, however, is that an 
appropriate set of competition disciplines will 
have to be in place in electricity markets, as 
in other markets, to ensure that they function 
competitively and efficiently. This will 
require, firstly, establishing the appropriate 
mix of competition law and regulatory 
restraints in electricity markets, and, secondly, 
the judicious application of competition law 


in these markets. 


He follows with an overview of Canadian competition 


and institutions. 


As a set of disciplines on business behaviour, 
competition law is fundamentally different 
from regulatory regimes. Unlike regulation, 
competition law does not involve prior 
approval for a course of business conduct. 
Competition authorities do not regulate 
levels of service, quality, prices or profits. 
Rather, these outcomes are determined by 


competitive market forces. 


Where competition law does come into play, is 
in establishing boundaries between acceptable 
and unacceptable competitive business 
conduct. It disciplines business behaviour 
that otherwise would prevent the competitive 
and efficient operation of markets. In so doing, 
competition law seeks to create an economic 
environment in which firms can test their 
entrepreneurial skills, and consumers can 


derive the benefits which competition delivers. 
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Mr. Addy then sets out five principles of competition 


for the Electricity sector. 


1. First, it will be essential to establish an 
appropriate mix of competition law and 
regulatory disciplines on business behav- 


iour in electricity markets. 


Competition law, as I have indicated, is 
designed to enhance and channel competitive 
market forces. Certain conditions must exist 
if it is to properly perform this role. Specifi- 
cally, there must be enough competitors with 
sufficient access to the relevant market to 


make it structurally competitive. 


The potential for establishing these basic 
requirements, of course, varies across different 
parts of the electricity sector. The emergence 
of efficient small scale generation, advances in 
electricity network technology and other 
developments in the sector are constantly 
increasing the opportunities for structurally 
competitive generation markets. I believe that 
these markets can and should be increasingly 
subject to discipline under the Competition Act. 


Another important, but sometimes overlooked 
area in which competition law should play an 
important role, is markets for electricity 
related goods and services, such as heating, air 
conditioning, metering and energy services. 
Over the past several months, we have re- 
ceived a number of complaints from private 
businesses regarding the increasing involve- 
ment of utilities in these markets. ‘The mere 
entry by utilities into such markets does not 
raise an issue under Canadian competition 
law. However, as I will discuss later, concerns 
may arise under the Competition Act where the 
dominant position of a utility in one part of 
the electricity sector is used to suppress 


competition in related markets. 


I recognize that regulatory oversight will 
continue to be important in regard to trans- 
mission and distribution which have retained 
natural monopoly characteristics. The nature 
of this oversight, however, will have to evolve 
in order to support competitive markets for 
generation and electricity related goods and 
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services. Increasingly, it will have to be business conduct. It will be essential to 
directed toward creating a level playing field maintain this focus as competitive electricity 
for all utility and non-utility competitors. It markets are established. Competition law 
will be particularly important to ensure both must not penalize businesses merely for 
non-discriminatory access to transmission and being successful competitors in newly estab- 
distribution networks to all potential suppliers lished electricity markets. It also must not 
of electricity, and that cross-subsidization protect businesses that do not compete 
does not occur between regulated and non- successfully in these markets. Rather, the 
regulated parts of the industry. role of competition law must be to support 
2. Asecond key principle relating to the competition as a means to promote the 
application of competition law in the efficient and innovative supply of electricity. 
electricity sector will be ensuring that it 5. Finally, a key principle for competition 


takes adequate account of the specific law enforcement in the electricity sector 


physical, technical and other characteristics will be focusing attention on business 


of electricity networks. practices embodying the greatest threat to 
I believe that the current provisions of the competition and efficiency. 


Competition Act provide for more than adequate fe : : 
ii P = eae Competition law enforcement, like any kind 


account to be taken of such matters. Except 
P of law enforcement under the present fiscal 


in regard to practices that are inherently anti- ee : ; : 
8 P ef conditions, must deal with the reality of tight 


competitive, these provisions require that : : 
Ls : P a budget constraints. Our efforts, therefore, 


consideration be given to the full implication : 
oe Dee Se Se must target areas where they are likely to 


of the market behaviour under scrutin : 
y have the greatest benefit. With respect to 


before corrective action can be taken. This ae 
electricity markets, I see three areas of 


SE PERT SCONES SAU ORSEEN AE competition law as likely to be particularly 


olicy. We carefully examine the competition : : 
Boe v “i important. They are abuse of a dominant 


and efficiency implications of any market a Me oe 
market position, mergers, and conspiracies to 


behaviour before pursuing a course of action 


restrict competition unduly. 
under the Act. 


3. A third key principle to keep in mind will He then elaborates on specific provisions of the Act — 
be ensuring that application of competition abuse of dominant position, mergers, conspiracy — and 
law in the electricity industry fully consid- how they may apply in electricity markets. 


ers related environmental considerations. 


The development and operation of competi- ‘To sum up, extending the application of 


: noe mpetition law he electricity sector will 
tive electricity networks cannot be held CES EOD. TANG LO Ene SAC COC: . 


: . be a major challenge both to us who enforce 
separate from responsible environmental 


stewardship. Restructuring of the electricity Ban OP DO peer cocina ly, 


: nk sa encountering this law. We, for our part, will 
industry and the application of competition 8 ; ome 


law in related markets will have to take full work diligently to ensure that competition 


Re onnnOnenieclanonstip: law is applied fairly and effectively in your 


industry. 
4. Fourth, in applying competition law in Mans : , 
ee : : As I indicated previously, I actively en- 
electricity markets, as in other markets, it 


: é ; courage compliance with the Competition Act 
will be essential to focus on protecting and 


: ee through greater awareness and understanding 
enhancing the competitive process, not ¥ 


of its provisions and advisory opinions. 


competitors. 
As noted earlier, the basic role of competition Copies of these, and other published speeches by 
law is to establish the boundaries between Bureau officials may be obtained from the Complaints and 


acceptable and unacceptable competitive Public Enquiries Centre. 
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MARKETING PRACTICES 
Mary Kay Cosmetics Ltd. 


On February 5, 1996, a total of six charges were 
laid against Mary Kay Cosmetics Ltd., under section 
55 of the Act (multi-level marketing schemes). The 
charges involve representations relating to compen- 
sation made by the company with no accompanying 
disclosure of income earned by a typical participant 
in the plan, as required by section 55. On February 26, 
1996, the company appeared in Ottawa provincial 
court and pled not guilty. The matter was postponed 
to August 8, 1996, for a preliminary inquiry. 


tHludson’s Bay Company 


On June 16, 1994, charges under section 52(1)(a) 
and 52(1)(d) (misleading representations and ordinary 
price claims) were laid against the Hudson’s Bay 
Company and its President, N.R. (Bob) Peter and its 
Vice-president Merchandising, Robert Norris. The 
charges relate to advertising practices that occurred 
between April 1, 1989, and February 28, 1991. The 
preliminary inquiry is now scheduled to be held from 
May 27 to June 28, 1996. 


MLERGERS 
Seas Pa WN 


On March 1, 1996, the Director filed an applica- 
tion with the Competition Tribunal with respect to 
two mergers. The application opposes both the 
merger of October 13, 1994, whereby Mr. Dennis 
Washington, the owner of C.H. Cates & Sons Ltd. 
(“Cates”), indirectly acquired a significant interest 
in Seaspan International Ltd. (“Seaspan”), and the 
merger of June 30, 1995, whereby Mr. Washington 
purchased Norsk Pacific Steamship Company, 
Limited (“Norsk”). 


The Director’s application alleges that the 
mergers prevent or lessen, or are likely to prevent or 
lessen, competition substantially in the provision of 
tug boat services used to berth ships in the Port of 
Vancouver, and in the provision of barging services 


in and around British Columbia’s coastal waters. 
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ENFORCEMENT: CURRENT ACTIVITIES 


ADM /Maple Leaf Mills 


On February 15, 1996, it was announced that 
Maple Leaf Foods Inc. (“MLM”) planned to sell its 
Canadian flour milling assets, jointly owned by 
ConAgra Inc. and Maple Leaf Foods, to ADM Agri- 
Industries, Ltd. (“ADM”), a Canadian subsidiary of 
Archer-Daniels-Midland Company of Decatur, 
Illinois. The proposed acquisition would merge the 
two largest milling businesses in Canada. A full 
examination of the proposed transaction under the 
merger provisions is being conducted to determine 
whether this new proposed transaction would 
prevent or lessen competition in milled flour and 


related products. 


Ultramar 


The Director has concluded that Ultramar lived 
up to its undertaking to try to sell its Dartmouth, N.S. 
refinery. He will therefore not oppose the closure of 
the refinery. The decision is being challenged before 
the courts by the refinery employees. 


Smith/Coles 


The Director continues to monitor the Smith/ 
Coles transaction, particularly issues relating to the 


potential entry of U.S. book retailers in Canada. 


CRIMINAL: 


Edmonton area land 
surveyors 


On January 24, 1996, 13 individuals and 10 
companies in the Edmonton area were each charged 
under section 45 of the Competition Act, of unlawfully 
conspiring to prevent or lessen competition in the 
production, sale or supply of residential resale Real 
Property Reports. It is alleged that these entities in 
the fall of 1994 did conspire, combine, agree or 
arrange together with one another to fix the price of 
such Real Property Reports. The price of such 
reports, which are required as part of a real estate 
transaction and certify legal title to property, 
had formerly been negotiable and obtainable at a 
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price of approximately $250. As a result of the 
alleged agreement, the price of a Real Property 
Report for a resale property in Edmonton was 
increased to an inflexible $325. 


Myr. Gaas 


On January 26, 1996, Justice David Dempsey 
imposed a fine of $50,000 against Mr. Gas Limited 
which was found guilty of having influenced upward, 
by threat, the prices charged by one of its competitors, 
Caltex Petroleum Inc., in September 1992, in the 
Ottawa area. Mr. Gas Limited has appealed the 


decision. 
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Interac 


On December 14, 1995, the Director filed a 
Draft Consent Order with the Competition Tribunal 
to restore competition in the Canadian shared 
electronic network services market. The Director’s 
inquiry had determined that the actions taken by the 
Interac Association and its Charter members consti- 
tuted an abuse of a dominant provision contrary to 
section 79 of the Act. Under the terms of the proposed 
Order, the by-laws of the Interac Association will be 
changed to allow non-financial institutions to 
become members in the Association. The Director 
believes that this will increase the number of direct 
and indirect participants on the system and provide 
for greater competition in the provision of these 
network services. The hearing began on March 4, and 
was sheduled to continue the weeks of April 15 and 22. 
Four parties have been granted leave to intervene 
before the Tribunal with their views on the effective- 
ness of the proposed resolution to restore competition. 


Teledirect 


An application was made to the Competition 
Tribunal on December 22, 1994, alleging tied selling 
and abuse of dominance in relation to classified 
telephone directories and involves Tele-Direct 
(Publications) Inc. and Tele-Direct (Services) Inc., 
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subsidiaries of Bell Canada Enterprises. The 
Director alleges that the tying of advertising services 
to advertising space by the Tele-Direct companies 
has prevented advertising agencies from competing 
for the advertising services business of advertisers in 
a substantial part of the market. Other alleged anti- 
competitive acts have had an exclusionary effect on 
advertising agencies, advertising consultants and 
competing telephone directory publishers. The 
hearing commenced on September 5, 1995, and 
concluded in March 1996. 


local Phone Submission 
(Q’27 95-36) 


The Director filed a written submission with the 
CRTC on January 26, 1996. This is part of a series 
of proceedings with respect to opening local 
telecommunications markets to competition. The 
Director advocated maximum reliance on market 
forces for the provision of local telecommunications 
services, minimized regulation and the adoption of 
competition policy principles in respect to competitive 


safeguards. 


Radio Station Dntervention 
(GREE A90905-204) 


The CRTC has initiated a proceeding to examine 
its treatment of cooperative radio station manage- 
ment agreements. The Commission has approved a 
number of such agreements pursuant to the Broad- 
casting Act. The Director filed written comments with 
the CRTC in its proceeding, drawing attention to the 


competition issues arising out of these arrangements. 


‘Teleglobe Mandate Review 


Submission 


In December 1995, the Director filed a submis- 
sion with the CRTC in respect to the Government’s 
review of Teleglobe’s monopoly mandate. The 
Director advocated the removal of TeleGlobe’s 
monopoly status and relaxation of restrictions on 


traffic by-pass and foreign ownership limitations. 
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Canada Post Mandate 


Review 


The Government has appointed Mr. George 
Radwanski to consider Canada Post’s mandate. The 
review includes Canada Post’s business activities in 
competitive markets. The Director filed a written 
submission with the panel on February 15, 1996. 
The submission suggests removing Canada Post’s 
monopoly over mail delivery and recommends 
reduced regulation in services provided by Canada 
Post if its statutory monopoly over first class mail is 
maintained. The Director also recommends that 
Canada Post be authorized to take the necessary 
measures to deter the use of postal services for 


deceptive marketing solicitations. 


ENFORCEMENT: 


"THE CANADA PIPE CASE 


On September 27, 1995, the Federal Court in 
‘Toronto fined Canada Pipe Company Limited $2.5 
million for one conspiracy charge under section 
45(1)(c) of the Competition Act, the largest fine ever 
imposed for a single charge under the Act. 


‘The Hamilton, Ontario company was convicted 
for arranging with one of its competitors to prevent 
or lessen competition unduly in the sale of the mid-size 
range of ductile iron pipe in Canada. The offence 
covered the period from January 1990 to September 
1990, and the competing firm was U.S. Pipe and 
Foundry Company of Birmingham, Alabama. A 
Prohibition Order was also imposed against Canada 
Pipe by Mr. Justice McKeown of the Federal Court. 


Ductile iron pipe is used in municipal water 
systems to carry drinking water to residents. It is 
sold either directly to municipalities from manufac- 
turers like Canada Pipe or indirectly through land 
developers, distributors or construction contractors. 
Although plastic and concrete pipes are also used in 
these systems, many municipalities specify only 
ductile iron pipe due to its strength, flexibility and 
compatibility with existing pipes. Canada Pipe is the 
sole manufacturer of ductile iron pipe in Canada and 
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In November 1994, the Director received a six 
resident application alleging that the Law Society’s 
compulsory negligence claims insurance scheme for 
its members precludes them from purchasing 
insurance in the open market and therefore consti- 
tutes an abuse of a dominant position contrary to 
section 79. In May 1995, the LSUC made a motion 
to the Ontario Court for an order preventing the 
Director from making further inquiries into this 
matter on the grounds that it was outside the scope 
of the Competition Act. The motion was heard during 
November 1995, and a decision was rendered on 
March 27, 1996. Mr. Justice McCombs ruled in 
favour of the LSUC. 


at the time of the conspiracy, had an 85 percent 
market share in Canada in the sale of ductile iron 


pipe in the mid-size range (12-24 inches in diameter). 


The level of the fine represented approximately 
30 percent of the $8 million in Canada Pipe’s sales in 
the mid-size range of ductile iron pipe during the 
time of the conspiracy. The maximum fine for a 
corporation under the conspiracy section is $10 
million; individuals can also be fined $10 million and 


receive a jail term up to five years. 


Since October 1989, U.S. Pipe had been selling 
into the Canadian market through Louisbourg 
Construction Ltée, a distributor of construction 
materials located in St-Eustache, Quebec. 


Sometime around January 1990, the president of 
Canada Pipe arranged with his counterpart at U.S. 
Pipe and Foundry Company for U.S. Pipe to exit the 
Canadian market. Canada Pipe’s president, an 
American citizen, was also the president of its U.S. 
parent firm, McWane Inc., of Birmingham, Alabama. 


U.S. Pipe attempted to end its exclusive supply 
contract with Louisbourg, initially by raising 
Louisbourg’s prices in an attempt to make 
Louisbourg cancel its contract. Later, U.S. Pipe 


invoked a cancellation clause in its contract with 
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Louisbourg to terminate its supply arrangement, 
effective on September 30, 1990. However, 
Louisbourg refused to pay the higher prices and U.S. 


Pipe did not enforce its termination clause . 


In 1990, Canada Pipe had approximately 
$25 million in sales of ductile iron pipe in Canada. 
Between 1989-1990, in its first year of selling U.S. 
Pipe’s products in Canada, Louisbourg sold an 
estimated $3 million of ductile iron pipe. 


In sentencing Canada Pipe, Mr. Justice McKeown 
noted several reasons for the considerable fine. The 
primary reason was its effect as a general deterrent to 
other companies contemplating illegal anti-competitive 
activity as well as a deterrent to Canada Pipe itself. 


Mr. Justice McKeown also noted that the fine 
had to be significant to deter behaviour by foreign 
nationals aimed at lessening competition in Cana- 
dian markets. The fact that the offence was carried 
out by the president of Canada Pipe, one of the 
highest directing minds of the company, also 
weighed in the Judge’s decision. 


Furthermore, he noted that the charge involved 
the conspiracy section which is at the core of the 
criminal portion of the Competition Act and that the 
fine, although the highest to date, was in line with 
other fines obtained under the Act. 


The judge held that the amount of the fine 
should reflect the costs of the investigation by the 
Crown and 20 percent, or $500,000, was attributed 
to the cost of the investigation. The Crown and the 
accused agreed on the amount of the fine and the 


part attributable to costs. 


Mr. Justice McKeown, however, noted several 
mitigating factors in Canada Pipe’s favour. It was 
significant that Canada Pipe had entered a guilty 
plea and that the accused had cooperated with the 
Crown. The court specifically pointed out that the 
arrangement between Canada Pipe and U.S. Pipe 
had not been put into effect. 
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Canada Pipe acknowledged that its arrangement 
with U.S. Pipe to cut off supply to Louisbourg, if 
carried into effect, would have had the effect of 
lessening competition unduly in the sale of ductile 
iron pipe in the mid-sized range. The company 
admitted that its arrangement with U.S. Pipe was an 
offence under the conspiracy section of the Competition 
Act, even if it was not carried into effect. 


This point is important as it supports the long 
standing view of the Crown and Director of Investi- 
gation and Research in conspiracy cases under the 
Competition Act that it is not necessary to prove that a 
conspiracy was actually put into effect in order to 


convict conspirators under section 45 of the Act. 


The successful prosecution of this case benefited 
from extensive cooperation with the United States 
Department of Justice, Antitrust Division. Investiga- 
tors of the Competition Bureau and attorneys of the 
Canadian and U.S. Departments of Justice took part in 


joint interviews of witnesses and shared information. 


For further discussion about increasing international 
cooperation, please see the article Looking Outward: 
Recent Developments in International Co-operation in 
Competition Policy Matters elsewhere in this issue of 
CompAct. 
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ENFORCEMENT: 


‘THE FREIGHT 
FORWARDERS CASE 


On January 9, 1995, the Crown proceeded to trial 
in Toronto before the Ontario Court, General Division, 
against five pool car freight forwarding companies: 
Clarke Transport Canada Inc., Consolidated Fastfrate 
Transport Inc., Cottrell Transport Inc., ‘TNT Canada 
Inc., and Trans Western Express a division of Northern 
Pool Express Ltd. One charge had been laid against 
these companies under the conspiracy provision (s.45) 
of the Competition Act. It was alleged that the pool car 
freight forwarders had conspired illegally to fix prices 
for the provision of pool car freight forwarding 
services in the Toronto to western Canada market 
over the period 1976 to 1987. 


On November 9, 1995, Mr. Justice Moldaver 
acquitted the five companies. He was satisfied beyond 
a reasonable doubt that the accused conspired in 
respect of prices for the delivery of freight by rail from 
‘Toronto to various destinations in western Canada and 
engaged in other forms of anti-competitive behaviour 
designed to further the success of the companies. 
Furthermore, he also found that the conspirators knew 
that the effect of their agreement, if implemented, 
would be “to lessen competition among themselves and 
their competitors.” However, notwithstanding that he 
found the resolution of this issue difficult, he was of the 
view that pool car services on their own did not form 
a relevant market. He concluded that the relevant 
market included trucking and intermodal rail services. 
In the context of this broader market, he could not 
conclude that the accused had sufficient market 
power for their agreement to cause an undue lessen- 
ing of competition. 

The original investigation began as a result of a 
complaint by a customer of the pool car freight 
forwarders (also known as pool car operators) in 
December 1985. The customer alleged, after receiving 
identical rate quotes from four freight forwarders in 
‘Toronto, that they were fixing prices for transport 
services from Toronto to western Canada. The freight 
forwarders engaged in the business of consolidating 
hundreds of articles and commodities into boxcars for 


shipment by railway. Further investigation, including 
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an interview with a former sales representative from 
one of the freight forwarders, revealed evidence that 
an agreement among the pool car operators in the 
‘Toronto to western Canada market had been in 


existence for approximately 10 years (1976-1986). 


Additional information was obtained through 
shipper interviews and other investigation, which led 
the Director of Investigation and Research to commence 
an inquiry into the activities of the freight forwarding 
companies in April 1987. On May 5, 1987, searches 
were conducted of the premises of the pool car freight 
forwarders and of the Canadian Pool Car Operators 
Association, of which all the accused were members. 


In excess of 50,000 documents were seized. 


The case was referred to the Department of 
Justice in November 1989, and in late 1989 and early 
1990, negotiations in regard to settling the case took 
place with some of the pool car operators. However, 
on September 5, 1990, the Supreme Court of Nova 
Scotia ruled in the Nova Scotia Pharmaceutical Society 
case, that section 45 of the Act was inconsistent with 
the Charter of Rights and accordingly invalid. The 
settlement talks collapsed. On September 24, 1990, 
one charge under section 45(1)(c) of the Competition 
Act was laid against the accused companies. The 
charge alleged that over the period February 8, 
1976, to March 6, 1987, the accused had lessened 
competition unduly in the provision of pool car 


freight forwarding and related services. 


On July 9, 1992, the Supreme Court of Canada 
issued its judgment in the Nova Scotia Pharmaceutical 
Society case, which upheld the constitutionality of the 
conspiracy provisions of the Competition Act. On 
July 16, 1992, one charge under section 45(1)(c) of 
the Competition Act was laid against six principals and 
executives of the pool car freight forwarding companies 
alleging that they, as directing minds of the companies, 
had lessened competition unduly in the provision of 
pool car freight forwarding and related services. 


The preliminary hearing for the corporate and 
individual accused commenced on February 7, 1994. 
On May 25, 1994, all accused were ordered to stand 
trial. The trial of the corporate accused commenced 
January 9, 1995, with the hearing of pre-trial motions. 
The trial proper commenced on March 6, 1995. 
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Written submissions were made to the Court in May 
and June, 1995. Oral arguments were made on 
August 29, 1995. 


The trial for the individual accused was scheduled 
to commence on September 18, 1995. As there had 
been no decision in the trial against the corporations by 
that date, the matter was remanded to November 9, 
1995. On December 18, 1995, the charges against 


the individuals were withdrawn. 


During the course of the trial, extensive evidence 
in regard to the price fixing agreement was presented 
to the Judge. Evidence of meetings of the Canadian 
Pool Car Operators, where the agreement was 
formulated by the accused, was presented. In essence, 
all of the pool car operators agreed to share their 
rates provided to individual shippers, the customers 
of pool car operators, with one another. These rates 
would be “tabled” at meetings of the Rates Commit- 
tee. The Rates Committee was comprised of senior 
pricing personnel who had the authority to make 
decisions on behalf of their companies. The under- 
standing among the pool car operators was that 
tabled rates could be met, but not undercut. Rates 
were to be issued by the traffic departments of the 
pool car operators, not the sales staff, and customers 
were not to be informed of the Rates Committee. 
The evidence presented at the trial proved that the 


agreement stayed in force for 11 years. 


The degree of market power possessed by the 
pool car operators and whether there had been an 
undue lessening of competition was the central issue 
of the trial. The Crown used three alternative means 
to demonstrate that competition had been lessened 
unduly. These means were: undueness as the effect of 
the agreement, using the structure-behaviour analysis 
outlined by the Supreme Court in Nova Scotia 
Pharmaceutical Society; undueness as the effect of the 


agreement, without resorting to the structure- 
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behaviour analysis; and undueness as the object of 
the agreement. Mr. Justice Moldaver used the 
structure-behaviour analysis as set out in Nova Scotia 
Pharmaceutical Society to assess whether competition 


had been lessened unduly. 


The Crown argued that pool car operators 
comprised a unique form of transportation due to 
the combination of slower transit times and lower 
rates compared to other modes of transportation. To 
support its market definition the Crown relied on 
expert testimony, the testimony of the shipper 
witnesses, the testimony of witnesses from the 


trucking industry and the seized documents. 


Mr. Justice Moldaver ruled, in a 71-page decision, 
that the five corporate accused would be acquitted. 
The Crown had failed to establish that the relevant 
market was “pool car services” as it had alleged. He 
found that the market included over-the-road trucking 
and intermodal rail services, and that undueness had 


not been established in that larger market. 


In his decision, the Judge accepted several Crown 
arguments including the point that the market 
definition alleged by the Crown is not an element of 
the offence requiring proof beyond reasonable 
doubt. This means that where a trial Judge con- 
cludes that a different market has been established, 
the Judge is not relieved from considering whether 
undueness has been established in that market. 
However, the decision also underscores the difficulty 
presented to the Crown in establishing what is 
essentially an economic construct, undueness, 


beyond reasonable doubt. 
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essa ) © from George N. Addy 


As many readers of CompAct will already 
know, on June 5, 1996, I announced that I 
would be stepping down as Director of 
Investigation and Research effective June 30, 
1996. During my three years as Director, 
everyone at the Competition Bureau has felt 
the effects of diminishing resources and 
increasing workload as previously regulated 
markets were opened to competition and 
merger activity broke all records. Despite 
these pressures, and thanks to the hard work 
and dedication of everyone at the Bureau, 


we have accomplished a great deal. 


CompAct is a good example of an impor- 
tant achievement: we are using it to make our 
internal decision making process more trans- 
parent and easier to understand. Through it 
and other means we have engaged in dialogue 
with all our stakeholders on the issues that 
affect them, ranging from the content of guide- 


lines and bulletins to amendments to the Act. 


‘The Bureau today is a more innovative and 
informed organization than it was three years 
ago: we know that traditional enforcement is 
not the sole way to address competition issues. 
Issues have been successfully tackled before they 
became competition problems by balancing 
enforcement activities with interventions 


before regulatory boards and tribunals, 


Industrie Canada 


increased international cooperation, new 
public education initiatives and the provision 


of policy advice to the government. 


The Bureau’s decision-making process in 
enforcement matters is now more strategic 
and rigorous. In spite of the resource crunch 
we have done our utmost to ensure that 
important decisions are made in an 


efficient and timely way. 


Last year saw the launch of the amendments 
initiative. We developed a focused process, 
which included a discussion paper that 
yielded a strong response from the public, 
focus group consultations, meetings with 
stakeholders and a Consultative Panel Report 
recommending specific amendments. I hope 
that the model used for this round of amend- 
ments will also be used for future consultations 
and that this is merely the first part of a 
continuous process to ensure that the Act is 


always up to date. 


Lastly I would like to thank all of you, in 
both the private and public sectors, with whom 
I have had the privilege of working during my 
years at the Bureau, for your support, advice 
and dedication to the objectives of the 
Competition Act. Val 


Canada 
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essa ) © from Francine Matte, Acting Director of Investigation and Research 


I would like to take this opportunity on behalf of all 
members of the Bureau to thank George N. Addy for 
his contributions to the Bureau and to the Public 
Service in his years as Director, as Senior Deputy 
Director of Mergers, and as a member of our team 


of Department of Justice lawyers. 


George introduced new ways of thinking about 
the way we accomplish and manage our work, and he 
made significant contributions to the development of 
competition law in Canada. The fact that he achieved 
so much in the face of diminishing resources and 
increasing responsibility during Government 
Reorganization and Program Review, makes these 


achievements extraordinary. 


In the interim period before a permanent 
Director is appointed, it is my intention to continue 
to advance the cases currently underway, and be open 


to new case development where it is warranted. 


I am very supportive of the Bureau’s work in 


policy development, including education and our 
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What's on our Web site 


Those of you who have accessed the Bureau’s 
home page on the Industry Canada Web site Strategis 
(http://strategis.ic.gc.ca/sc_mrksv/competit/engdoc/ 
homepage.html) will note that we are gradually 
expanding the scope of material available there. 

For the moment, we have basic descriptions of what 
the Bureau is and how it is organized, a link to the 
Competition Act at the Justice Department, infor- 
mation on our Public Education Initiative, our contact 
information and some on-line publications. It is our 
intent to post copies of new publications as they 
become available. You will note that issues of 
CompaAct are there, as is our latest Annual Report, 
the information bulletin on Strategic Alliances, and 
the report of the Consultative Panel looking into 
amending the Competition Act. The next one due up 
is an information bulletin on Corporate Compliance 


Programs, which we are expecting in the Fall. 


relations with foreign governments. I do not want to 
lose sight of these initiatives since, in my view, they 
are equal in importance to compliance with the law 


and enforcement. 


The project to amend the Competition Act is well 
under way and I will continue to keep it as a priority 
item. There is an article in this issue of CompAct 
dealing with the report of the Consultative Panel, 
which was issued in April. 


In the last few years, I have been hearing from 
our colleagues in the Bar and in other government 
departments, that they value the increased transparency 
we have achieved with respect to all our activities. 

I recognize how important it is that our work be 
understood, and I intend to build upon our 


accomplishments in this area. 


Once again, I salute George N. Addy and his many 
accomplishments in his three years as Director. Fal 


As quickly as we are able, we will also be posting 
previous publications that are in continuing demand 
and are still current. Is there any information, or any 


of our publications you would like to see on our 
Web site? Let us know. 


The bulletin on Corporate 
Compliance Programs 


In January of this year, the Bureau consulted 
with the business and legal communities through 
circulation of the draft bulletin on Corporate 
Compliance Programs. We sought, and received 
thoughtful, stimulating and critical comments from 
over 50 interested parties. We are now carefully 


examining these responses in preparation of the 


final draft of the bulletin. 


Geom peti tian 


This bulletin forms part of the Bureau’s ongoing 
efforts to increase awareness and encourage voluntary 
compliance with the Competition Act. The bulletin will 
set out the Director’s views on corporate compliance 
programs, particularly: the purpose of a compliance 
program; the essential components of an effective 
compliance program; and the enforcement 


implications of corporate compliance programs. 


Although we recognize that the required detail 
and form of compliance programs will vary according 
to the nature of a firm’s business, its management 
structure and its resources, the Director’s concern is 
that compliance programs, however tailored, achieve 


the common standard of effectiveness. 


It is the Director's belief that a compliance program 
that stresses the advantages of informed, consistent, 
voluntary compliance with the law can be a major 
force in a company’s successful efforts to be a prudent 


but aggressive competitor. 


Although the existence of a corporate compliance 
program will not preclude enforcement action, it 
can nevertheless affect deliberations by the Director 
concerning alternate case resolution, immunity 
consideration and favourable sentencing 


recommendations. 


Pursuant to the North American Free Trade 
-eement (NAFTA) Chapter 15, Article 1504, the 
Working Group on Trade and Competition met in 
ttawa on March 21-22, 1996. The purpose of the 
1eeting was to continue the Working Group’s 


examination of the interrelationship between trade 
and competition policies. As part of this work, 

the Bureau tabled a paper examining the merger 

provisions of the NAFTA countries’ competition 

laws and their respective trade implications. 


At the bilateral level, the Bureau held meetings 
with senior officials from France’s Direction générale 


INTERNATIONAL ACTIVITIES 
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Watch for announcements of the release 


of the bulletin in mid-September. 


Please note.... 


In the last issue of CompAct, Issue 1/1996, some 
text was inadvertently dropped from the article 
“Looking Outward: Recent Developments in 
International Co-operation in Competition Policy 
Matters” in the English language edition. The article 


should have concluded: 


“The Bureau is also assisting in the drafting of 
the mandate of the Working Group on Competition 
under the Free Trade Area of the Americas (FTAA). 


“The Bureau remains at the forefront of 
international efforts at enhanced inter-jurisdictional 
co-operation on competition law, policy and 
enforcement matters. A lot is going on unilaterally, 
bilaterally, regionally and multilaterally as 
governments and antitrust authorities prepare to 
address the challenges of the emerging global 
economy, and Canada will remain a major player 


in this exercise.” Tal 


de la concurrence, de la consommation et de la 
répression des fraudes on February 16, the U.K.’s 
Office of Fair Trading on March 20-21, and the 


Japan Fair Trade Commission on March 21. 


Multilaterally, the Bureau participated in meetings 
of the OECD Competition Law and Policy Committee 
(CLP) and joint meetings of the CLP and the OECD 
Trade Committee, held from February 12 to 16 
and April 23 to 26, in order to contribute to the 
development of the OECD Joint Ministerial Report, 
ongoing work on trade and competition policy, and 


work on competition and regulation policy. fal 
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INDUSTRIES IN TRANSITION: 
"TELECOM ANTITRUST SYMPOSIUM 


The progress of regulatory reform in the 
telecommunications industry has meant increased 
reliance on the Competition Act rather than sector- 
specific regulation. This is bringing new challenges 
for competition policy advocacy and enforcement. 

In response, the Competition Bureau brought 
together leading experts to reflect on competition 
policy and regulation in the “Telecom Antitrust 
Symposium” held on November 17, 1995, in Aylmer, 
Quebec. The sessions were chaired by Lorne Abugov 
of Osler, Hoskin and Harcourt, and the panelists 
included: Robert Crandall of the Brookings Institute; 
Lawson Hunter of Stikeman, Elliot; Tim Brennan 
from the University of Maryland; Marcel Boyer from 
the Université de Montréal, CRDE; Ian Angus of 
Angus TeleManagement, William Stanbury from the 
University of British Columbia; Greg Sidak of the 
American Enterprise Institute; Hudson Janish from 
the University of Toronto; and Bohdan Romaniuk 
from Alberta Government Telephones. Members 

of the Competition Bureau, the Canadian 
Radiotelevision and ‘Telecommunications 
Commission (CRTC), Heritage Canada and 


the telecommunications industry participated. 


Backg round Ossues 


The symposium sessions provided several insights 
into developments in Canada and other jurisdictions. 
One common theme was that the line between com- 
petition policy and regulation has not been as sharply 
defined in Canada as elsewhere. Compared with the 
United States, regulation here has been more prevalent 
and the introduction of market forces has been slower. 
At the same time, antitrust enforcement has not had 
the impact in Canada that it has with the U.S. 
divestiture of AT&T, the case of Clear v. Telecom in 


New Zealand, or the legislative changes in Australia. 


Competition Peliey 


WS Regulation 


The symposium discussions also stressed the 
importance of network economies and vertical 


integration issues for competition policy. 


The extent of vertical integration and network 


economies indicates that the potential for exclusionary 
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conduct by incumbent telecommunications providers 
(e.g., strategic manipulation of standards and compat- 
ibility, discrimination in access terms) may pose the 


most important emerging issues. 


Who, then, is in a better position to address these 
issues, the Bureau or the CRTC? 


A number of speakers argued that current CRTC 
remedies may not be expedient or effective enough. 
Others argued that there may be more fundamental 
difficulties with CRTC remedies because they tend 
to focus more on the financial health of competitors 


than on the competitive process. 


There was considerable support among the partici- 
pants for the use of competition policy to address the 
emerging issues. Various panelists argued that regu- 
latory constraints on pricing are becoming more costly 
as rapid technological change generates pressure for 
pricing innovations such as peak-load pricing, shifts 
in the mix of usage-sensitive versus access fees, and 
differentials in prices across markets that reflect rela- 
tive cost and demand conditions. Panelists observed that 
competition policy may be better suited than regula- 
tion to dealing with these issues because it provides 
for a policy-driven approach focusing on market effects 
rather than imposing blanket restrictions on conduct. 


A Future “Action Plan 


There clearly is future scope for the CRTC to 
enhance the role of market forces and foster compe- 
tition through completing the implementation of its 
Framework Decision. As the implementation process 
draws to a close, the case for the replacement of 


sector-specific regulation will be compelling. 


There are several areas where the Bureau can 
facilitate the transition towards wider application 
of competition policy and market forces in 


telecommunications. These include: 


* interventions in CRTC proceedings on local 
pricing service options, local unbundling and 


interconnection and forbearance; 


* continued policy advice to the Minister on conver- 


gence and other telecommunications policy issues; 


* research initiatives in the economics of competition 


policy and regulation in telecommunications; and 


the CG amip te t tt disown 
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* continued assessment of enforcement policies and 
resource requirements as the role of market 


forces and competition policy expand. 


In sum, the Telecom Antitrust Symposium high- 
lighted the pivotal role for competition policy in the 
future development of Canada’s communication 


infrastructure (the “Information Highway”). 


Thete are two items in his issue of CompAct on 


\ | inquiries that were initiated” through section 9 of the 
\ » or the so-called’ 
\\ sim Ontario: lawyers | ‘made a complaint about the Law 


‘six-resident” provision. In one case, 


wSo “iety of Upper Canada’s 1 insurance scheme. There 


is an article giving some backgr: und to this case and 


expanding on the soyrtsite t jtidgément. There is 


also-a reference i irr this'igsue to D the i investigation of 

\ gasoline pricing offic was opened in response to a 

\ i= received from an Ottawa-area MP and five 
other residents. This matter received considerable 


national press attention. 


The Director is obliged to commence an inquiry 
when six Canadian residents make an application in 
accordance with section 9. These residents must be 


of the opinion that a person has contravened or 


;: Srx+RESIDENT APPLICATIONS 
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As the CRTC’s Press Release in the convergence 
hearings suggests, Government policy on these issues 
could have “an incalculable impact on Canada’s culture 
and economy for decades to come.” ‘The symposium 
also stressed the scope for the Bureau to adopt a 


forward-looking approach to anticipate future 
challenges. ‘al 


failed to comply with an order made pursuant to the 
Act, that grounds exist for the making of an order 
under the civil provisions of the Act, or that an 
offence under the criminal provisions of the Act 


has been or is about to be committed. 


The application must include a sworn statement 
including, among other things, the names and 
addresses of the applicants, the nature of the alleged 
contravention or failure to comply with an order, the 
grounds for the making of an order or the alleged 
offence. The statement must also include the names 
of the persons believed to be involved and a concise 


statement of the evidence supporting their opinion. 


Statistics on the number of six-resident applica- 
tions received by the Bureau can be found in “The 


Numbers” section of CompAct. ‘al 


CURRENT IssuEs: WHY MEDIA CONCENTRATION 


On May 23,19%6, ae Director issued an Advance 
7 \ Routing Certificate (ARC) with respect to the acquisition 
_ by Hollinger The: of 21.5 percent of the common shares 
» of Southam Inc. Hollinger already held a 19.5 percent 
ifiterest: and now-owns 41 percentjof Southam shares. 
This transaction generated a, great deal of media 
coverage, including numerous editorials about the 
number of newspapers now controlled by Hollinger. 
“The purpose clause of the Competition Act reads as 
follows: “to maintain and encourage competition in 
Canada in order to promote the efficiency and adapt- 
ability of the Canadian economy...” Simply put, the 
purpose of the Act is to make the Canadian economy 
more efficient through the mechanism of competition. 


Many articles spoke of corporate concentration in 


the media, a decline in newspaper quality, interference 


in the editorial views of newspapers and a concomitant 
decrease in editorial diversity across Canada. These 
may be valid social concerns but it would not be 
appropriate for the Director to comment as he is not 
mandated to look at social issues such as editorial 
diversity and newspaper quality. 

In both the 1970 Davey Commission and the 
1980 Kent Commission, the issue of editorial 
content was examined. In discussing the relationship 
between competition law and corporate concentration 
in the newspaper industry, the Kent Commission 
concluded that competition law is an inappropriate 
tool to address the particularities of the newspaper 


industry: 


oO 
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ae It is the Commussion’s considered view, however, 
that competition laws, regardless of how strengthened, are 
simply inappropriate to the regulation of monopolies in the 
newspaper industry.” [Canada. Royal Commission on 
Newspapers. Report. Ottawa. (Chairman: T: Kent). p. 59.] 


The Director has a long-standing enforcement 
history in the newspaper business. In 1974, charges 
were laid against K.C. Irving Ltd. et al, for monopo- 
lizing the New Brunswick newspaper industry under 
section 33 of the Combines Investigation Act, the 
predecessor legislation to the Competition Act. Under 
the former criminal provisions governing mergers and 
monopolies, the Crown failed to show that Irving’s 
ownership of all five English-language dailies in 
New Brunswick resulted in detriment to the public, as 
required by the statute at the time. While the burden 
of proof is no longer criminal, the Competition Act 
has replaced the arguably broader detriment/public 
interest test in respect of mergers with a test based 
on a mergers’ likely impact on competition and 


efficiency in the market. 


Following the 1980 closure of a number of news- 
papers, criminal conspiracy, monopoly and merger 
charges were brought in 1981 against the Southam 
and Thomson newspaper chains. The trial judge 
found that the agreement between Southam and 
Thomson to rationalize the newspaper markets in 
Montreal, Ottawa, Winnipeg and Vancouver did not 
occur as a result of illegal agreement between the 
parties and so did not contravene the provisions of 


the Combines Investigation Act (unreported decision, 


December 8, 1983, Ont. H.C]. ). 


In 1990, the Director brought an application under 
the merger provisions of the Competition Act in 
respect of the acquisition of two community news- 
papers in the Vancouver area where Southam already 
owned the two daily newspapers. The Director 
concluded that the acquisition of two community 
newspapers resulted in a substantial lessening of 
competition in the print retail advertising markets 
served by these papers. Although the Competition 
Tribunal held that community newspapers were not 
in the same product markets as daily newspapers and 
thus the acquisitions neither prevented nor lessened 
competition, the case was successfully appealed to 
the Federal Court of Appeal. The matter is currently 
before the Supreme Court of Canada. 
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The Competition Act is a law of general application 
with no industry-specific provisions. Thus, all mergers 
are subjected to the same scrutiny: does the merger 
prevent or lessen, or is it likely to prevent or lessen 
competition substantially? ‘This prevention or lessening 
can only result from a merger where the parties to the 
merger are, or would likely be, able to exercise a greater 
degree of market power following the transaction. In 
evaluating whether the market power of the merging 
firms is likely to be greater if the merger proceeds, 
the focus is normally on price, i.e., would prices 
likely be higher than if the merger did not proceed? 
In newspaper mergers, the only product market in 
which the merged entity could attempt to profitably 
exercise market power or influence price is news- 
paper advertising. Thus, the focus of the Director’s 
examination is on the economic effect a transaction 


will have on competition in advertising markets. 


The majority of newspaper advertising consists of 
retail display advertising, 1.e., advertising for suppliers 
of products who have one or more retail outlets in 
the primary circulation area of the newspaper. These 
retail display advertisers generally have localized 
advertising requirements and thus the geographic 
markets involved in retail display advertising are local 
in nature. If faced with a large increase in the cost of 
advertising in the Ottawa daily, an advertiser with a 
store in Ottawa would not be able to switch to the 
Montreal or ‘Toronto newspapers since these 
newspapers would not allow the advertisers to 


reach the target market of Ottawa consumers. 


Consequently, when there is only one newspaper in 
a community, its acquisition even by a large newspaper 
conglomerate does not constitute a lessening of 


competition but rather only a change of ownership. 


The Competition Bureau has closely followed 
developments in the newspaper industry. In January 
1993, when Hollinger made its initial 22 percent 
(later diluted to 18.5 percent) investment in Southam, 
the Director reviewed the transaction to determine 
whether there was a substantial prevention/lessening 
of competition in any market. Similarly all subsequent 
newspaper acquisitions by Hollinger were examined 
to see whether there was any competitive overlap 
between the newspaper being acquired and either a 
Hollinger or a Southam publication. None was 
found. 


News from the Competition 


The transaction whereby Hollinger increased its 
interest in Southam from 19.5 percent to 41 percent 
did not result in the acquisition of any newspaper 
publications or other businesses in addition to those 
previously held by either party. In essence, the 
transaction did not increase the degree of overlap 


As reported in Issue 1/1996 of CompAct, a 
Consultative Panel was set up in October 1995 to assess 
the suitability and feasibility of a number of proposals 
for legislative change to the Competition Act proposed by 
the Competition Bureau. The Panel reflected a broad 
cross-section of interests: manufacturers; consumers; 
large and small businesses; the legal community; 


academia; and a provincial securities agency. 


The proposals were developed as part of a consul- 
tative process, begun with a request for responses 
from interested stakeholders, to a Bureau Discussion 
Paper released during the summer of 1995. The Panel 
achieved consensus, with the exception of certain 
aspects relating to the issue of confidentiality and 


mutual assistance. 


At the conclusion of the consultative process, 
the Panel submitted a report on March 6, 1996, to 
George N. Addy, the Director of Investigation and 
Research. It contained a set of nine recommendations. 


A detailed set of recommendations was made 
concerning the requirements for prenotification 
associated with large merger transactions. The Panel 
made two recommendations to help the Bureau 
properly assess a proposed transaction: an improved 
pre-merger information requirement and a doubling 
of the existing pre-merger notification waiting periods. 
It also recommended that the present interim order 
threshold under section 100 be lowered to provide 
the Director with a more effective mechanism to 
delay the closing of a transaction in serious cases. 

A series of recommendations also addressed the need 


for legislative clarification in several related areas. 


The issue of confidentiality and mutual assistance 


in enforcing competition laws raised two broad sets of 
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between Southam and Hollinger in any geographic 


area or market in Canada. 


On May 7, 1996, the Director appeared before the 
Standing Committee on Industry, where he discussed 
the difficulty of applying the Competition Act to issues 


such as editorial control and diversity of opinion. Fal 


AMENDING THE COMPETITION ACT: 
CONSULTATIVE PANEL REPORT 


concerns: the need for greater protection of confidential 
information under the Act and the need for a balance 
to be struck between the competing interests of effec- 
tive law enforcement and the concerns of information 
providers (both in the domestic and foreign contexts). 
The first set of concerns has been addressed through 
a combination of two specific recommendations: one 
that would designate as confidential most types of 
information received by the Bureau, and one that would 
make it illegal to engage in the willful communication 
of such information. The Panel has attempted to 
address the second set of concerns with a series of 
recommendations that detail, both for the domestic 
and foreign settings, those situations in which the 
Bureau should be authorized to release confidential 
information, as well as appropriate oversight 


mechanisms for reviewing its release. 


In addressing the issue of misleading advertising 
and deceptive marketing practices, the Panel has rec- 
ommended the adoption of a dual-track, civil/criminal 
system, whereby the choice of one adjudication route 
would foreclose the other. Only the multi-level 
marketing and pyramid selling provisions (sections 55 
and 55.1), as well as an amended misleading advertising 
provision (with the addition of a subjective mens rea 
requirement under paragraph 52(1)(a), and an increase 
in the maximum fine on summary conviction to 
$200,000 under paragraph 52(5)(b)) would be retained 
under the proposed criminal regime, for the most 
egregious cases. All the other existing misleading 
advertising provisions would be re-enacted as review- 
able matters. The proposed new civil regime would 
encompass four main types of remedies: interim and 
final cease and desist orders; marketplace information 


notices; and civil monetary penalties. The latter two 
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remedies would only be available in the absence of 
due diligence. It would also be possible to obtain 
orders on consent upon application to the 


Competition Tribunal. 


Concerning the issue of regular price claims, the 
Panel has recommended the introduction of a new civil 
law provision to replace paragraph 52(1)(d) of the Act. 
The proposed provision would replace the current 
“volume” test with an alternative “volume” or “time” 
test as the appropriate basis for determining whether 
a misrepresentation as to a regular price claim has 
occurred. The recommendations also encourage the 
Bureau to adopt enforcement guidelines to address 
industry practices, relating to such things as 
comparisons of manufacturers’ suggested retail 


prices and clearance sales. 


The Panel recommended that both the price 
discrimination and promotional allowances provisions 
of the Act (subsection 50(1)(a) and section 51, 
respectively) be repealed. 


On the issue of access to the Competition ‘Tribunal, 
the recommendation was that, at this time, private 
parties not be allowed such access for reviewable 
matters, as a supplement to the Director’s existing 
redress to the Competition Tribunal. Instead, it was 
suggested that a comprehensive review be undertaken 
of this issue over the next year, with particular 
emphasis both on the relevant public policy rationale 


and procedural issues. 


The Panel emerged with four major prohibition 
order recommendations. ‘These relate to the desirability 
of amending subsections 34(1) and 34(2) of the Act, 
for the purpose of making prescriptive orders available 
in specified circumstances; of requiring a maximum 
ten-year prohibition order term; of authorizing 
prohibition order variances, either at the request of or 
on the consent of both parties; and of making provision 
for the automatic termination of any outstanding 
prohibition orders, in the event of the repeal of 
the price discrimination or promotional allowances 


provisions of the Act. 
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On the issue of deceptive telemarketing practices, 
the Panel recommended that further study be under- 
taken, building upon the work done to date by the 
Bureau, for the purpose of identifying suitable 
amendments that could be included as part of the 
current amendments initiative. To further public 
discussion of this issue, the Panel Report appended 
a draft proposal prepared by the Bureau in which 
deceptive telemarketing would be made a strict liability 
offence. Special affirmative disclosure obligations would 
be imposed on telemarketers. The maximum fine 
available upon summary conviction for this proposed 
offence would be $200,000. Liability would extend to 
employees or agents of telemarketers. An injunctive 
relief remedy would also be introduced, to be made 
applicable not only to alleged deceptive telemarketers, 
but also to third party product or service suppliers of 


such telemarketers in certain cases. 


The Panel also recommended several “house- 
keeping” amendments, for future consideration by 
the Bureau. 


In his May 10, 1996, luncheon address to the 
Canadian Institute, the Director congratulated the 
Panel on having produced a balanced set of recom- 
mendations in a fine example of public- and private- 
sector partnership in the development of public policy. 
However, he also flagged the possibility of some future 
divergence between his views and those of the Panel 


on certain issues. 


Since the speech, further meetings with stake- 
holders have been undertaken to discuss issues relating 
to confidentiality of information and mutual assistance 


in competition law enforcement. 


The repeal of the price discrimination and 
promotional allowances provisions and the proposal 
to expand access to the Competition Tribunal will not 
be included in this amendments initiative. However, a 
study on private enforcement commissioned by the 
Bureau will be made available to the public later this 


summer. rH 
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SPEECHES AND ADDRESSES 


O, February 27, 1996, the Director of 
Investigation and Research, George N. Addy, spoke to the 
4th Annual Canadian Resale Industry Congress. The title 
of his speech was “Taking the wraps off Competition,” 


In the third phase of this cycle, having 
unsuccessfully defended their monopoly 
position, incumbents invariably “get religion” 
and demand to be relieved from regulation 
and “freed to compete.” This is frequently 


and he provided an overview of how the Competition 


: : : ne , met with resistance from new entrants who 
Bureau views its role in the transition of the Canadian 


turn to the government for some form of 


_ telecommunications industry from monopoly and ‘ ie : 
oe ~ regulatory protection from competition amid 
regulation to competition and deregulation. He addressed : i 

Ba allegations of predatory pricing and other anti- 


the evolving relationship between the Competition Bureau 
and the Competition Act, and the CRTC and the 


Telecommunications Act. 


competitive activity on behalf of the former 
monopolists. When the Bureau opposes 

proposals for “competitive handicapping” or 
a “managed transition to fair and sustainable 


competition” at least some competitors will find 


Mr. Addy opened by giving his audience a brief summary 


of the role and mandate of the Competition Bureau. He it tempting to lay a portion of blame on the 


then talked about competition policy and why the Bureau Da Gee pe cgaeene ue iomities. 
eee. ane ‘The success of phase four, the implementation 
strongly favours the elimination of regulation in favour ey 
of of regulatory reforms necessary to facilitate the 

of competition. ae Ness it 
transition to competition, is to a very great 


a » 

First, competition is superior to regulation in ae eee nape ie ieee 

ata ee : . : mandate and even more importantly the 
providing incentives for innovation, to develop .2 ’ 

ie eee willingness of the regulator to cede its 

new products or services and to minimize ; ; * 

costs. This is particularly true in industries ee os 


oes . to determine market outcomes. 
such as telecommunications and computing 


where technological innovation is creating a : . 
: : : Mr. Addy then elaborated on the importance of 
virtual explosion of new products and services 


’ SR competition in the telecommunications sector and how 
at lower and lower prices. Second, competition 


creates market forces to drive prices of goods it is the key to more efficient and effective services. 


and services toward their relative costs of : ; , ; 

: . ; Technological change is going to continue to 
production, enhancing the efficiency and ‘ oe 
: enhance the opportunity for competitive 
overall benefits derived from the economy... 3 ane ; 
entry into telecommunications. Accelerating 


In our experience we have tended to observe technological change is also going to make 


a similar pattern or cycle in the transition of regulation of telecommunications markets 


industries from regulation to competition. In 
the first phase, technological change or some 
other factor intervenes to challenge the social 
policy objectives or undermine the ‘natural 
monopoly’ assumptions which gave rise to 
regulation in the first instance. When this 
happens, in phase two, incumbents invariably 
attempt to defend their monopoly position 
against potential new competitors with 
warnings of dire consequences of competition 
for employment, public safety and security, 
universal service or cultural sovereignty. 


even more difficult. The long-term prospects 
for telecommunications competition are very 
positive, but they will only be optimized if 
regulatory reform allows market forces to 
operate freely. Even with the progress which 
has been made, substantial regulatory reform 
remains to be completed before the full 
benefits of competition in Canadian 
telecommunications markets are to be 
realized. 
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Present pricing schemes — whereby business 
long distance and urban subscribers pay a large 
share of fixed and common costs while residen- 
tial and rural customers pay a small share — 
will become increasingly difficult to maintain 
as local competition emerges in metropolitan 
areas. Rate of return regulation provides both 
the incentive and the opportunity for the 
telephone companies to cross-subsidize their 
competitive services from monopoly local 
revenues. The other major failing of rate-of- 
return regulation is that it does not provide 
the telephone companies with incentives to 


reduce costs and improve efficiency. 


Mr. Addy followed with some observations on what 


Bureau 


Mr. Addy continued by describing that with the intro- 
duction of competition in long distance telecommunications 
the Bureau has bad to deal with a much larger volume of 
complaints of misleading advertising and other deceptive 
marketing practices by new entrant competitors and 


existing telephone companies. 


‘The Bureau has received some thousands of 
complaints over the past three years regarding 
marketing practices in the long distance sector, 
particularly leading up to and following the 
introduction of equal access. We attempted 
unsuccessfully to persuade the Commission 
that an insert in local telephone subscriber 
billing envelopes could address these issues 
surrounding long distance competition. We 


he believes are the important considerations concerning 
the conditions that must exist, and the point at which 


regulation of telecommunications by the CRTC should 


sought to inform consumers of the benefits 
of competition and to encourage consumers 


to feel at ease in shopping for long-distance 


give way to application of the Competition Act. 
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Obviously, a determination as to the sufficiency 
of competition to warrant forbearance is subject 
to judgement. In the Regulatory Framework 
proceeding, I recommended to the 
Commission that the appropriate test was 

not what economists would define as ‘perfect 
competition’, but rather a condition where the 
market power of incumbent firms was reduced 
to the point where it was outweighed by the 
cost of continued regulation. In its Regulatory 
Framework decision, the Commission agreed 
that a determination of “sufficient competition” 
should be based on the principles of compe- 
tition policy analysis, having regard not only 
to market share information, but other 
competition criteria such as barriers to entry 


and the role of technological innovation... 


While I recognize the need for some competi- 
tive safeguards during the period of transition, 
in my view, the Commission should move 

as quickly as possible to eliminate detailed 
day-to-day regulation of the activities of the 
telephone companies. In a rapidly changing 
industry like telecommunications, regulation 
cannot possibly be as effective as the market 
in responding to the diverse demands of 
business and residential customers for lower 
prices, increased choice and access to new 


and innovative products. 


services like other products, by providing 
them with tips to avoid undesired changes 


in their long-distance service provider. 


While it is now declining somewhat in volume, 
I am concerned at the level of complaints 
which the Bureau is continuing to receive 
regarding marketing practices in the long 
distance sector. For this reason, I am pleased 
with the initiative which is being taken by the 
CTA (Competitive Telecommunications 
Association) to develop an industry code of 
conduct in respect to marketing and other 
business practices, supported by innovative 
suggestions to encourage and promote industry 
compliance and resolve consumer disputes. 
Industry codes of conduct can be particularly 
valuable in protecting the public from deceptive 
marketing practices. However, they must be 
developed, and should be applied, in a manner 
which respects and promotes all of the 
provisions of the Competition Act. In this 
regard, the Bureau has had preliminary 
meetings with the CTA and will continue 

to work in a co-operative and positive fashion 
with the industry, and others, as this 


initiative unfolds. 
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The next section of Mr. Addy’s speech dealt with a 
recent examination of the structure and conduct of the 
Stentor Alliance under the merger and abuse of dominant 
position provisions of the Competition Act. 


‘The main focus of the Stentor examination 
was on local and long distance services and, 
to a limited extent, equipment markets. In 
addition to the market and technological 
factors relevant to Stentor, our examination 
also took into account the changing regulatory 
environment in which the Stentor companies 
operate. While the CRTC has exercised its 
powers of regulatory forbearance in respect 
to wireless services, resale and non-dominant 
carriers, the Stentor companies remain 
subject to considerable regulatory oversight, 
including the safeguards which the CRTC 
has established as part of the transition to 
competitive markets. 


Mr. Addy then set out several developments in respect to 
competition in Canadian telecommunications markets in the 


period since Stentor was first announced in Fanuary 1992. 


He pointed out that his submission to Industry 
Canada’s Telecommunications Policy Branch on the review 
of Teleglobe Canada’s statutory monopoly advised that 
Teleglobe’s monopoly not be renewed. 


It is clear from the direction in which the rest 
of the world is moving that Canada must 
proceed quickly to develop competitive and 
efficient communications markets if it is to 
compete effectively in international markets. 
I strongly support the need to further open up 
all telecommunications markets to competition, 
and meaningful action on rate rebalancing 
and restructuring to make these markets as 
efficient as possible. In addition, I believe 
that consideration should be given to relaxing 
foreign ownership restrictions for all communi- 
cations companies. By doing so Canada will 
be able to attract the necessary financial and 
intellectual capital our communications 


infrastructures require. 
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In this era of rapid and fundamental trans- 
formation, it is especially important for the 
Bureau to understand the changes which are 
taking place in telecommunications and their 
consequences for competition. In this regard, I 
am committed to maintaining an open dialogue 
and to working with industry participants and 
users. I want to ensure that application of the 
Competition Act to this important sector of 
our economy is informed, responsible and, 
above all else, effective in protecting the public 
interest in competitive markets. 


O,, March 29, 1996, Mr. Addy spoke to the 
44th Annual Spring Meeting Antitrust Law Section, 


American Bar, in Washington, D.C. The title of his 
~ address was “Competition Law Enforcement: What You 


Should Know Before You Do Business in Canada.” 


Mr. Addy opened by giving his audience a comparison 
of Canadian and American competition legislation. He 
elaborated on specific provisions of the Competition Act 
concerning conspiracy, mergers, abuse of dominant position 
and misleading advertising. He followed with the criteria 
that have been developed and refined to ensure that 
Bureau resources are focused on the most serious instances 


of anti-competitive behaviour. 


As a result, in the area of criminal enforcement, 
more of our resources are directed at conspir- 
acy and bid-rigging, the criminal activities 
that strike at the heart of an otherwise 
dynamic and efficient market. We have targeted 
those who try to suppress rivalry among firms 
and those who seek to function as illegal 
monopolies or cartels. 


I have also been pushing for higher fines and 
this current year will be a record year for 
criminal antitrust fines in Canada — I am 
expecting total fine levels to total about six 
and a half to seven million dollars CDN in 
fiscal 95/96. 
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In civil matters, we have targeted enforcement 
action against abuse of dominant position and 


regulatory interventions... 


In marketing practices, we have dealt with 
fraud and deception in telemarketing and 


direct mail. 


Mr. Addy explained that the most important develop- 
ment in Canada has been the deregulation of major parts 
of the economy. He mentioned that he is focusing major 
resources on making interventions early in the deregulation 
process, and to illustrate he gave a few examples, such 
as NBTel, which is discussed in the Bureau’s 1995 
Annual Report. 


Also in 1994, I participated in the government's 
review of policies concerning Direct-to-Home 
(DTH) satellite transmission. I considered that 
a decision by the Canadian Radiotelevision 
and Telecommunications Commission 
substantially limited the prospects for 


competition among the service providers. 


I testified on the issue before two committees 
of the Senate as well as a committee of the 
House of Commons. I also submitted detailed 
comments to a specially commissioned, 
independent policy review panel which the 
government struck to provide it with outside 
advice. The panel subsequently adopted 
many of my recommendations directed at 


promoting competition... 


Despite limited resources, | am proud of our 
enforcement efforts directed at a broad range 
of violations of the Canadian Competition Act. 
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He followed by pointing out that violations often occur 
because of a lack of understanding of the law. This is why 
it is important to devote resources to communications to 
inform the general public and the business community of 


the provisions of the law. 


Our compliance initiatives also include 
alternative case resolutions, such as informa- 
tion visits. When we feel that a clearer 
understanding of the Act can prevent further 
violations, we explain the relevant provisions 
and steps to take to remedy the situation 


rather than initiating litigation. 


Mr. Addy then highlighted two cases, the Canada Pipe 
case, which was discussed in some detail in the previous 
issue of CompAct, and the facsimile paper case. Both played 
a mar role in international cooperation. He concluded 
with an explanation of the the proposed amendments to 
the Competition Act. 


With the transition of many markets in 
Canada — from regulation to competition — 
there will be increasing opportunities for 
businesses, no matter where they are based, 
to profit by providing goods and services that 
are in demand by businesses and individuals. 
In Canada, the coming century will be a time 
of great challenge — and great opportunity. 


You are welcome to participate — and compete. 


Copies of these, and previously published Bureau 
speeches may be obtained by contacting our Complaints 
and Public Enquiries Centre at (800) 348-5358 or at 
997-4282 in the National Capital area. TaN 


News from the Competition 


MERGERS 
Cast/Canada Maritime 


In March 1995, the Cast Group was acquired by 
Canada Maritime Services Limited, a subsidiary of 
Canadian Pacific Ltd. The transaction merged the 
two major container carriers operating out of the Port 
of Montréal which provide door-to-door intermodal 
container shipping services between origin and 
destination points in Central Canada and Northern 
Europe, the U.K. and the Mediterranean. 


The merger is under inquiry and a number of 
section 11 Orders requiring the production of 
records and oral testimony have been obtained against 


various parties in respect of this matter. 


Sens Pan 


As stated in Issue 1 of CompAct, the Director 
filed an Application with the Competition Tribunal 
on March 1, 1996, with respect to the acquisitions by 
Dennis Washington, a Montana entrepreneur, of a 
significant interest in Seaspan International Ltd. 


and of Norsk Pacific Steamship Company Limited. 


The Respondents, Dennis Washington, C.H. 
Cates and Sons Ltd. and Norsk Pacific Steamship 
Company, Limited, filed their Response to the 
Director’s Application with the Competition Tribunal 
on April 4, 1996, and on May 21, 1996, the other 
shareholders in Seaspan International Ltd. filed their 
Response to the Director’s Application. On April 19, 
1996, the Tribunal issued an interim order under 
section 104 of the Competition Act whereby the parties 
and the Director consented to hold separate the opera- 
tions of companies affiliated with Dennis Washington 
and Seaspan. The Hearings are scheduled to commence 
January 13, 1997, in Vancouver. Discovery will take 


place over the summer months. 


Scot Paper Company/ 
Kimberly-Clark Corporation 


On July 17, 1995, Kimberly-Clark Corporation 
agreed to acquire all of the shares of Scott Paper 
Company. These U.S. companies are major producers 
of sanitary tissue products (bathroom tissue, facial 
tissue, paper towels, baby wipes and related 


commercial products) worldwide. In Canada, 
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ENFORCEMENT: CURRENT ACTIVITIES 


Kimberly-Clark operates through wholly owned 
subsidiaries while Scott Paper Company holds 

50.1 percent of Scott Paper Limited. The remaining 
49.9 percent of the shares of Scott Paper Limited are 
publicly traded on Canadian stock exchanges. 


On December 12, 1995, the parties closed the 
transaction in the United States, subject to a proposed 
consent order that required the divestiture of three 
plants and a number of trademarks that together 
comprised the entire facial tissue and baby wipes 
business of Scott Paper Company in the United States. 
The parties agreed to voluntary divestitures along 
similar lines in Europe and Mexico. In Canada, the 
parties agreed to an undertaking to hold separate 
their respective operations while Kimberly-Clark 
decided if it would buy the remaining shares in Scott 
Paper Limited or would sell its interest. The Director 
indicated to the parties that the merger of Scott and 
Kimberly-Clark in Canada did raise competition 
concerns in a number of product markets and asked 
them to consider divestitures of trademarks and related 


plant capacity in order to resolve the concerns. 


On April 18, 1996, Kimberly-Clark announced 
its intention to not buy the minority shares of Scott 
Paper Limited and to sell its 50.1 percent interest. At 
the time of writing, Kimberly-Clark has not indicated 
its intention with respect to the Scott Paper Company 
trademarks now used by Scott paper Limited under 
license. The examination is ongoing pending the 


resolution of the Director’s concerns. 


Ga rnaudMetalbox/Crown 
Corie S& Seal Company, whe: 


On February 26, 1996, Crown Cork and 
Seal Company, Inc. acquired the shares of 
CarnaudMetalBox, S.A. Both companies have world- 
wide operations in various consumer goods packaging 
industries, which include Canadian subsidiaries engaged 


in the manufacture of metal vacuum closures. 


Metal vacuum closures are metallic caps that are 
used with glass containers to ensure that a tight seal 
and vacuum are formed, which guarantee that the 
contents do not spoil. They are sold primarily to 
grocery products manufacturers and other 
manufacturers of packaged consumer goods. ‘The 


Director’s examination of whether the acquisition 
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has or is likely to prevent or lessen competition 
substantially in the supply of metal vacuum closures 


in Canada is ongoing. 


Praxair/Lligq uid Carbonic 


On January 12, 1996, Praxair, Inc., (a U.S. 
Corporation which wholly owns Praxair Canada Inc.), 
acquired CBI Industries (a U.S. Corporation which 
wholly owns Liquid Carbonic Inc., a Canadian 
corporation). Both Canadian companies are direct com- 


petitors in the supply of compressed gases in Canada. 


The focus of the Director's review is on the 
impact of the transaction on competition in the bulk 
liquid and cylinder gas segments of the industry. The 


Director's review is ongoing. 


CF Cable TVioiney 
jer) Caroupe Vidéotron Ltée 


On April 21, 1996, Groupe Vidéotron Ltd. made 
a public offer to purchase all the shares of CFCF Inc. 
Upon the completion of the proposed transaction, 
Vidéotron would become the only provider of TV 
cable services in the Montreal area and would own 
the two largest French-language private TV networks 
in Quebec. Vidéotron has already announced publicly 
its intention to sell off the English-language TV 
station CF-12. 


The Director is examining the potential impact 
of the proposed transaction on competition in the 
provision of cable television services in the Montreal 


area and television broadcasting in Quebec. 


Eq uifax/Creditel 


On January 18, 1996, Equifax Canada Inc. (Equifax) 
and Creditel of Canada Limited (Creditel) signed a 
letter of intent whereby Equifax and a number of its 
affiliates proposed to acquire the business of Creditel. 
Both companies supply commercial credit reporting 
information and commercial and consumer debt 
collection services. Equifax also provides consumer credit 


reporting information as well as other financial services. 


After a thorough assessment of the proposed 
transaction, the Director advised the parties on May 30, 
1996, that he did not have grounds, at that time, to 


challenge the proposed acquisition. It was determined 
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that sufficient alternative sources of competition and 
low barriers to entry indicated that the proposed 
acquisition was not likely to prevent or lessen competi- 
tion substantially in commercial and consumer debt 
collection markets. With respect to the commercial 
credit reporting market, it was determined that effective 
competition would remain largely through Dun & 
Bradstreet and other smaller competitors; and, as such, 
the Director did not have grounds to challenge the 
merger based on the increase in market concentration 


that would result from the proposed acquisition. 


The transaction has not yet closed. 


MARKETING PRACTICES 
Medi Urust Pharmacy 


Services Onc. 


On January 19, 1996, MediTrust undertook to 
publish notices in 11 daily newspapers located in major 
centres across the country. The notices informed the 
public that savings claims published for the promotion 
of pharmaceutical products in various newpapers 
across Canada by Medi Trust Pharmacy Services Inc. 
at various times during the period September 1993 to 
November 1994 have raised questions under section 
52(1)(a) of the misleading advertising provisions of 
the Competition Act. The terms of the undertaking 
also included the obligation to establish an internal 
multi-tier advertising review system. The practice 
has ceased and the undertaking has, in part, offset 
the impact of the representations on the market. 


Fortune in Motion 


A total of five charges were laid under section 55 
of the Act on April 28, 1995, in North Vanvouver, 
British Columbia, against Investor’s Choice Product 
Brokerage Limited, carrying on business as Fortune in 
Motion Ltd., and Dave and Nathan Kalenuik. On 
April 22, 1996, the corporate accused pleaded guilty in 
Provincial Court of British Columbia to two of these 
charges and were fined $35,000 on each count for a 
total fine of $70,000. The charges related to income 
representations made by the company and its repre- 
sentatives that did not include disclosure of income 
received by a typical participant in the plan. The court 
also imposed a prohibition order on the company 
from making such representations in the future. 
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CRIMINAL BRANCH 


Caasoline Inquiry 


On May 13, 1996, the Director received a six- 
resident (section 9) application for an inquiry into 
allegations of price fixing by the oil companies, and 
on that same day an inquiry was commenced. The 
application was filed by Mac Harb, a Member of 
Parliament, and five other Canadian residents as 
required by the Competition Act. Mr. Harb made 


public his application in a news conference. 


SUMMARY 

On June 25, 1996, the Competition Tribunal issued 
a Consent Order under sections 79 and 105 of the 
Competition Act against Interac Inc. and the nine charter 
members of Interac. The Consent Order requires 
Interac to expand the representation on its Board and 
amend its rules and by-laws so as to eliminate the 
access restrictions, as well.as the current constraints 
to produet innovation and price competition. 


The changes required by the Consent Order will 
allow a wider array of participants to use the Interac 
network and contribute to creating an environment 
that is conducive to the introduction of new services. 
At the same time, care was taken to ensure that the 
degree of consumer convenience currently offered by 
Interac would not be diminished and that the high 
level of network security currently in existence would 
not be jeopardized. The Order will encourage compe- 
tition in this rapidly growing and important industry. 


BACKGROUND 


On December 14, 1995, the Director of 
Investigation and Research filed the Application for 
the issuance of a Consent Order by the Competition 
Tribunal. The Application was against Interac Inc., 
Bank of Montreal, Bank of Nova Scotia, Canada 
Trust, Canadian Imperial Bank of Commerce, La 
Confédération des Caisses Populaires et d’Economie 
Desjardins du Québec, Credit Union Central of 
Canada, National Bank of Canada, Royal Bank of 
Canada and the Toronto-Dominion Bank. 


Bureau 


Sherbrooke Driving Schools 


The first jury trial under the Competition Act 
concluded on June 15, 1996, with guilty verdicts on 
six counts relating to price fixing, price maintenance 
and predatory pricing against Mr. Jacques Perrault, 
who was associated with one of the accused 
Sherbrooke, Quebec, driving schools. 


A sentencing hearing for Mr. Perrault is scheduled 
for August 13, 1996. The remaining accused are 
scheduled to go to trial by judge alone on 
October 1, 1996. ‘al 


ENFORCEMENT: THE INTERAC CASE 


This matter was pursued by the Director as a case 
of “joint dominance” under the abuse of dominant 
position provisions (sections 78 and 79) of the 
Competition Act. ‘The Application alleged that the 
Charter Members of Interac substantially or com- 
pletely controlled the market for the supply of shared 
electronic network services in Canada by leveraging 
their control of demand deposits and automated 
banking machines (ABMs) in Canada. They are alleged 
to have engaged in a practice of anti-competitive acts 
that has had, and is continuing to have, the effect of 
preventing or substantially lessening competition in 
Canada in two markets: the “intermediate” market 
for the supply of shared electronic network services 
to financial institutions, retailers, third-party 
processors and other service providers; and the 
“retail” market for the supply of shared electronic 


financial services to consumers or cardholders. 


The hearing before the Competition Tribunal 
concluded on April 26, 1996. During these proceed- 
ings, the Tribunal granted four parties (Canadian 
Life and Health Insurance Association, Retail Council 
of Canada, a group of independent investment dealers, 
and ‘TelPay) the right to intervene in the proceedings. 
These parties took the position that the provisions of 
the proposed Consent Order were not sufficient to 
remove the substantial lessening of competition 
alleged by the Director. A specific argument was 
that non-financial institutions should have the right 


to issue cards that access the Interac network. 
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DIRECTOR’S 
INVESTIGATION 


The Director’s investigation started in May 1990. 
He initiated an inquiry in July 1992 when he believed 
that reasonable grounds existed for the making of a 
Remedial Order by the Competition Tribunal. The 
filing of the Application followed more than a year of 
in-depth discussions with Interac, the result of which 
was the successful resolution of all the key competition 


issues identified by the Director in this matter. 


During the investigation, Competition Bureau 
staff interviewed more than 100 persons and 
obtained information from many sources, including: 
the parties in this matter; sponsored members of 
Interac; network operators; government departments 
and agencies; and trade and consumer associations. 
They also spoke with potential network participants 
such as retailers, third-party processors, brokerage 


and investment dealers, and insurance firms. 


RELEVANT MARKET 


The parties agreed that the relevant market in 
which Interac operates was the supply of shared 
electronic network services in Canada. These services 
ultimately enable Interac members to offer consumers 
widespread ability to obtain electronic on-line access 
to demand accounts, including lines of credit, 
attached to a debit or credit card. This is achieved 
by cardholders of one Interac member being able, 
through the Interac network, to utilize ABMs and 
Interac Direct Payment (IDP) terminals of other 


Interac members. 


Individual financial institutions’ proprietary 
networks, and small or regional shared electronic 
networks were, by comparison with Interac, inadequate 
substitutes. Therefore, it became necessary for 
financial institutions, and increasingly essential for 
non-financial institutions, to connect to the Interac 
network to compete effectively in Canada in markets 
such as retail banking and credit cards. 
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ANTI-COMPETITIVE 
ACTS 


The Charter members of Interac were alleged in 
the Director’s Application to have enacted and 


enforced by-laws that, among other things: 


¢ restricted membership in Interac to Canadian 
deposit-taking financial institutions that are 
members of the Canadian Payments Association, 
thereby precluding retailers, third-party processors 
and others from participating as members; 


¢ restricted certain network privileges to the 
Charter Members of Interac and effectively 
closed this class of membership to new members; 


* established excessively high new member or initi- 
ation fees for both its ABM and IDP services and 
thereby discouraged participation in these services; 


¢ prohibited members from charging cardholders of 
other members for ABM use, thereby depriving 
consumers of ABM deployment determined by 
market forces; and 


* imposed strict account eligibility criteria and 
limitations on the use of the network software 
and thereby precluded or impeded the introduction 
of new services or innovative products on the 


network. 


SUBSTANTIAL LESSENING 
OF COMPETITION 


The Director’s Application alleged that the 
practice of anti-competitive acts engaged in by the 
Charter Members of Interac has had, and is continuing 
to have, the effect of preventing or lessening compe- 
tition substantially in the supply of shared electronic 
network services to intermediate suppliers, including 
third-party processors, financial institutions and 
retailers. The practice of anti-competitive acts was 
also alleged in the Director’s Application to have had 
the effect of lessening competition substantially in 
the supply of shared electronic financial services to 


consumers. 
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RELIEF SOUGHT 


The Director was seeking a Consent Order that 
would not only bring about an end to the practice of 
anti-competitive acts but also put in place changes 
necessary to restore competition to the markets at 
issue. The relief sought and eventually granted can 
be categorized into three major areas: access, fees 


and innovation. 


y\ccess 


The Consent Order requires Interac to open 
its network to potential participants on a non- 
discriminatory basis, except that Interac will be 
allowed to stipulate that only regulated financial 
institutions will be entitled to issue cards which 
access the network. Accordingly, participation will 
not be limited to members of the Canadian Payments 
Association, and others will be able to take advantage 
of certain privileges currently restricted to Charter 
Members, most notably the right to connect direct 
to the network. 


On April 26, 1996, in the Superior Court of 
Quebec in the District of Trois-Riviéres, Gestion des 
rebuts DMP Inc. pleaded guilty to a charge of conspir- 
acy under paragraph 45(1)(c) of the Competition Act, for 
dividing the commercial container rental, waste pick-up 
and waste dumping market with other competitors in 
the Mauricie region of Quebec from 1984 to 1989. 


The Honourable Mr. Justice Lottis de Blois 
sentenced Gestion des rebuts DMP to a fine of 
$1,950,000. This is the second highest fine ever 
imposed on a business or individual for a single criminal 
offence under the Competition Act. (The highest fine 
was $2.5 million imposed on Canada Pipe Company 
Ltd. Please see Issue 1/1996, of CompAct for details.) 
It represents approximately 40 percent of the value 
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Fees 


The Consent Order will prohibit Interac from 
continuing its current practice of levying new member 
entry fees based on card issuance. Rather, fees will be 
collected on a user or transaction basis payable by all 


members. 


The Consent Order also requires Interac to 
discontinue its prohibition of surcharging. Accordingly, 
ABM deployers will be able to determine and charge 
a competitive price for ABM services. The current 
inability of ABM deployers to levy a charge to a 
cardholder of another Interac member precludes the 


deployment of ABMs in accordance with market forces. 


Tnnovation 


The Consent Order will alter the composition 
of the Interac Board of Directors, remove Interac’s 
prohibition of pass-through accounts, and make 
available the Interac network software for new services 


that require on-line access to demand accounts. 


CONCLUSIONS 


The Competition Tribunal concurred with the 
Director and issued the order, as submitted by the 
Director. ‘al 


ENFORCEMENT: WASTE COLLECTION IN QUEBEC 


of the business of Gestion des rebuts DMP Inc. in the 
market affected by the offence (about $4.9 million). 
It is also a record in terms of the percentage that the 
fine imposed represents in terms of the volume of 


business affected. 


In addition, the Quebec Superior Court issued 
prohibition orders against Gestion des rebuts DMP 
Inc. and three firms that were not charged but that 
participated in the conspiracy — Pratte & Laforme 
Inc., Service Sanitaire de Shawinigan Inc. and Jules 
Milette Inc. 


The Honourable Mr. Justice Lottis de Blois took 
a number of factors into account before rendering 
his judgment, including the scope of the offence in 


question, the duration of the offence, the value of the 
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business affected, the market share, the admission of 
guilt, cooperation during the investigation and the 
compliance and prevention measures instituted. 
However, the basic principle on which the sentence 


is founded is the principle of general deterrence. 


Since 1989, Gestion des rebuts DMP Inc. has been 
owned by WMI Waste Management of Canada Inc., 
the Canadian subsidiary of WMX ‘Technologies Inc. 
of Oakbrook, Illinois, the largest waste collection firm 
in the world. The present owner acquired the shares 
of Gestion des rebuts DMP Inc. after the offence was 
committed. WMI has honoured its corporate liability 
for the conduct of the former employees of Gestion 
des rebuts DMP Inc. 


This case started in 1992 after the managers of 
Service Sanitaire de Shawinigan Inc. and Jules Milette 
Inc. gave voluntary statements concerning facts of 
which the Director was unaware. After the facts were 
checked, the Director immediately opened an investi- 
gation into allegations of conspiracy, bid-rigging and 


price maintenance, contrary to the Competition Act. 


On November 1, 1994, the Director of 
Investigation and Research received a six-resident 
application to initiate an inquiry from six practicing 
criminal lawyers in Ontario, under section 9 of the 
Competition Act. The complaint alleged that the Law 
Society of Upper Canada (LSUC) and its wholly 
owned insurance corporation, the Lawyers Professional 
Indemnity Company (LPIC), were acting in a manner 
contrary to the provisions on abuse of dominant 
position and tied selling in sections 79 and 77 of 
the Act, by the manner in which the Law Society’s 
compulsory professional liability insurance scheme 


is administered. 


The application for inquiry alleged that the LSUC’s 
compulsory professional liability insurance scheme 
for its members does not permit them to purchase 
insurance in an open market from competitive agencies. 
Any lawyer who fails to pay the errors and omissions 
insurance levy, set by the LSUC, faces suspension 


and loss of livelihood in the Province of Ontario. 
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The Director secured the cooperation of the 
informants and their employees throughout the 
investigation. The Attorney General of Canada 
accepted the Director’s recommendation that those 
individuals be granted immunity from prosecution. 
The Director and the Crown also secured the 
cooperation of Pratte et Laforme Inc. and of WMI 
Waste Management of Canada Inc., which supplied 
information to the investigation and dismissed 


suspects who were in its employ. 


The charges in the criminal division were laid at 
the courthouse in Trois-Riviéres on March 31, 1994. 
The judge at the preliminary inquiry rendered his 
decision on April 20, 1995. He committed all of the 
accused to stand trial on all of the charges against 
them, and in addition expanded the period of the 
initial offences from 3 years to 8 years. 

A trial date for the other accused in this matter, 
three individuals and one business, will be set on 
August 5, 1996. The individuals have elected trial 
by jury. ‘Al 


ENFORCEMENT: THE LAW SOCIETY OF UPPER CANADA 


For lawyers currently practicing in Ontario, 
membership in the LSUC and the maintenance of 
professional liability insurance are both mandatory. 
The Society’s liability program began in 1971, 
following alleged problems that began in the late 
1960s when established lawyers were faced with 
increasing insurance premiums and young lawyers 
were having difficulty obtaining coverage. It was 
around this time that the enabling legislation, the 
Law Society Act was making provision for the Law 
Society to set up and operate an insurance program 
for lawyers practicing in Ontario. The initial program 
was set up in 1972 when the Society hired an interna- 
tionally known insurance adjusting company to operate 
it on their behalf. Once a year, the Law Society 
obtained quotes from commercial insurance carriers 


to operate the liability program. 


Over the period of 1983 to 1985, as a result 
of higher adjustment costs, the Law Society set up 


an in-house claims department. Later, in 1990, 
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increasingly concerned with the escalating costs of 
premiums and the instability with private insurance 
carriers, the Society set up a captive liability program 
through the incorporation of LPIC. 


On May 18, 1995, the LSUC filed a motion 
before the Ontario Court of Justice (General Division) 
seeking a declaration on the application of the 
Competition Act to the activities of the LSUC. Their 
position was that the Director did not have jurisdiction 
to inquire into the activities of the LSUC in regard to 
their professional liability insurance program, as the 
Law Society Act was validly enacted provincial legislation 
that gave them the authority to operate and maintain 


an insurance program for lawyers practicing in Ontario. 


The application was heard before the Ontario 
Court (General Division) from November 28 to 
November 30, 1995, by Mr. Justice McCombs. 


There were two issues: was the Law Society’s 
application concerning the jurisdiction of the 
Director to inquire into the activities of its professional 
liability insurance program premature; and did the 
Law Society Act authorize the LSUC to operate and 


administer an insurance scheme for its members? 


On the first issue, the Director argued that the 
jurisdiction question was not yet “ripe for considera- 
tion,” submitting that: essential facts were in dispute; 
the issue had not yet crystallized; an application to the 
Tribunal may never be necessary; and the continuation 


of an inquiry does not prejudice the Law Society. 


Further, he asserted that the inquiry was complex 
and was at such a preliminary stage that he could not 
identify which conduct, if any, represented a violation 
of the Act, and therefore that it was too early to tell 
whether the conduct was authorized by the Law 
Society and whether the regulated conduct defense 


was available. 
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The Law Society submitted that where the issue 
concerns jurisdiction to conduct an inquiry in the 
first place, the application can never be premature. 

It also asserted that an inquiry may create uncertainty 
in the reinsurance market, which would prejudice the 


Law Society and its members. 


On the second issue, the Law Society submitted 
that the Law Society Act expressly authorizes the 
Benchers to implement a mandatory professional 


liability insurance scheme on behalf of its members. 


The Director argued that although it contains 
broad powers, the Law Society Act does not go so 
far as to confer an insurance monopoly upon the 


Law Society. 


It is important to note that during the hearing, 
both sides agreed that the regulated conduct defence 
is available to a regulator acting within its statutory 
mandate, regardless of whether it is within the criminal 
provisions of the Competition Act, as decided by the 
Supreme Court in Canada (A.G.) v. Law Society British 
Columbia; fabour v. Law Society British Columbia, 
[1982] 2 S.C.R. 307 or the civil provisions of the Act. 


On March 27, 1996, Justice McCombs rendered 
his decision, ruling that the Director did not have 
the jurisdiction to investigate the activities of the 
LSUC that pertained to the operation of its mandatory 
professional liability insurance program. Justice 
McCombs concluded that the LSUC’s application was 
not premature and that the creation and operation of 
its professional liability insurance program was 
authorized by validly enacted provincial legislation, 
namely, the Law Society Act. On advice from the 
Attorney General, the Director has decided not to 
appeal the decision. ‘Al 
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“THE NUMBERS — APRIL 1, 1996, TO JUNE 30, 1996 


Criminal Branch | Applications for inquiries 
# under section 9: 0 
Gomplaints: > rr 452 
: 4 Inquiries formally discontinued: 17 
Projects ongoing: Fie 59 
- 4 Written Advisory Opinions: 65 
Inquiries ongoing: oa 


Matters resolved by Alternate Naser een 


Case Resolution: 


Referrals to the Attorney General: 0 ‘Total mergers reviewed: 72 
Applications for inquiries Notifiable transactions: 23 
under section 9: 3 Advance Ruling Certificate 
narene : 0 requests/Notifiable transactions: ii 
Written Advisory Opinions: 5 Advance Ruling Certificate 
ts: 32 
Inquiries formally discontinued: 0 Sena 
reper ee 3 Arising from other examinations: 6 
ew inquiries: 
Matters incomplete: 48 
oi eS yeele Matters complete: 61 
C i mh Applied to Competition Tribunal: 0 
omplaints: 
Deel eae 
e paren yas ee ary + Complaints and Public 
akinesia Enquiries Centre 
Applications for inquiries 
Les os hee eee 0 Complaints and Enquiries 
Inquiries in progress: 15 YESS sien: NP 
Written Advisory Opinions: 0) Eyles a 
Inquiries formally discontinued: 0) IS CQEGAES EST MUNG AEOIARE ale 
Inquiries resolved by Alternate 
Case Resolution: 0 
Applications to 
Competition Tribunal: 0) 
Representations 
before Reg. Bodies: 0 


Ma rketing Practices Branch 


Complaints: (F525 
Projects opened: 157 
Inquiries: 2 
Information contacts: 36 
Alternate Case Resolution: 0) 
Referrals to the Attorney General: 1 
Charges laid: 2 
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CALENDAR OF SCHEDULED BUREAU PUBLIC EVENTS 


Events 


Aneuck £ 1996 ay 1 Traversy Seminar on Competition Policy and 
Bors fe the Economic Reform Process in 


Latin America, Lima, Peru 


August 16-18, 1996 Zulfi Sadeque APEC Seminar on Competition 
Policy, Davao, Philippines 


August 26, 1996 Harry Chandler Canadian Corporate Association 


Counsel Group, Vancouver 


August 27, 1996 Francine Matte Commonwealth Law Conference, 
Vancouver, Competition Law 
Enforcement in a Global 


Environment 


pepe. 12, 1996 Don Mercer International Association of Fraud 
Examiners, Conference on 


Government Fraud, Ottawa 


Sept. 19,1996 Rachel Larabie-LeSieur Canadian Corporate Shareholder 
Services Association, Toronto, Fraud 


on the Internet 


Sept. 25,,1996 DIR International Marketing Supervision 
Network, Ottawa 


Sept. 26, 1996 Michael Dunleavy CBA, National Competition Law 
Conference, Ottawa, Dealing With a 
Merger Review Under the 
Competition Act 


Sept. 26, 1996 Gwillym Allen CBA, Ottawa, Dealing With a 
Criminal Investigation Under the 
Competition Act 


SEDU2 1. L200. Harry Chandler CBA, Ottawa, 1996 Proposed 
Amendments to the Competition Act 


Sepe. 2751996 DIR CBA, Ottawa 


CompAct is a quarterly publication of 
the Competition Bureau. 
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Most Canadians only become aware of the 
Competition Bureau and its activities when 
something attracts the attention of the national 
news media. A Member of Parliament complain- 
ing about gasoline prices, and the imposition 
of a huge fine for price fixing are a couple of 
recent examples. We do, however, have quite 
an extensive communications program in place, 


of which CompAct is the most recent element. 


For many years, we focused our communi- 
cations activities primarily on the business and 
legal communities and, given the nature of our 
business, these continue to be the stakeholders 
with the greatest interest in what we do. But 
we realize that our audiences also include 
academia, trade and professional associations, 
provincial and federal government depart- 
ments and agencies, foreign competition 


authorities, the media and the general public. 


Our Public Education Initiative (PEI) was 
started up several years ago to provide mean- 
ingful and useful information for small and 
medium-sized businesses. Two pamphlet series 
were developed called, “You, Your Business 
and the Competition Act,” and “The 
Competition Act and You,” dealing with both 
specific practices covered by the Act and with 
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general information about the Act and the 
Bureau. Nearly 1,000 pamphlets are sent out 
each week by our Complaints and Public 


Enquiries Centre. 


PEI also publishes Competition 
Communiqués, which describe in plain language 
the outcome of recent cases and how they may 
affect small and medium-sized businesses. It 
participates in seminars and trade shows across 
the country, distributing pamphlets and other 
Bureau information, and, through its speakers’ 
Bureau, arranges for Bureau officials to make 
presentations on the Competition Act’s 


provisions. 


Other publications from the Bureau include 
the Misleading Advertising Bulletin, occasional 
Information Bulletins on various aspects of 
competition law and the Director’s enforcement 
policy, the Annual Report of the Director, 
news releases and backgrounders, and copies 


of speeches delivered by Bureau officials. 


Any of our publications can be requested 
from the Complaints and Public Enquiries 
Centre, whose address and phone numbers are 


found at the end of each issue of CompAcct. fal 


News from the Com pre fi tijoen 


BUREAU NEws 


TInternet address 


It’s now easier than ever to find our Web site on 
the Internet. We are part of Industry Canada’s 
Strategis site (http://strategis.ic.gce.ca), and now you 
can go directly to the Competition Bureau home 
page by entering http://strategis.ic.gc.ca/competition. 


Joint Canada-U.S. Task 


Force on Deceptive Marketing 
Practices established 


Francine Matte, Q.C., Acting Director of 
Investigation and Research under the Competition Act, 
announced on September 10, 1996, that the 
Competition Bureau and the United States Federal 
‘Trade Commission (FTC) have signed an agreement 
establishing a Canadian-U.S. Task Force on Cross- 
Border Deceptive Marketing Practices. 


The primary purpose of the Task Force is to 
provide a framework to promote cooperation 
between law enforcement agencies in Canada and in 
the U.S. concerning deceptive marketing practices 
with a transborder component. 


The agreement allows law enforcement agencies 
from both countries to combat more effectively the 
growing trend to cross-border deceptive marketing 


practices directed at consumers and businesses. 


Initially, it will focus on deceptive marketing 
practices operations based in either country that target 
the residents of the other country. The parties will 
explore avenues for bringing about more effective 
cross-border information sharing, while taking into 
consideration privacy and confidentiality laws in both 
countries. The Competition Bureau and the FTC 
will seek the involvement of other law enforcement 
agencies at the federal, state/provincial and local 
levels, such as the RCMP, provincial and local police 
departments, the FBI, the U.S. Postal Inspection 
Service, state attorneys general, United States 
Attorneys and District Attorneys. 


Batierwevoun 


The agreement follows from the signing on 
August 3, 1995, of the Canada-U.S. Competition 
Policy Agreement, which established a framework 
for closer relations between Canada and the U.S. on 
the enforcement of their competition and deceptive 


marketing practices laws. 


The Task Force agreement was signed and the 
announcement made in Burlington, Vermont, at a 
meeting of Canadian and U.S. federal, provincial 
and state law officials concerned with cross-border 
deceptive and fraudulent telemarketing. Rachel 
Larabie-LeSieur, Deputy Director of Investigation and 
Research (Marketing Practices), signed on behalf of the 
Competition Bureau and Jodie Bernstein, Director, 
Bureau of Consumer Protection, represented the FTC. 


Tnternational Marketi ng 
Supervision Network 


Beginning this fall, the Competition Bureau 
assumes the chair of the International Marketing 
Supervision Network through Rachel Larabie-LeSieur, 
Deputy Director, Marketing Practices Branch. 


This informal network, established in 1992, is open 
to organizations from each member country of the 
OECD and from non-member countries with observer 
status, involved primarily with the enforcement of 
marketing practices legislation. The Network’s primary 
objectives are to share general information on cross- 
border activities that impact on markets and to 
encourage co-operation in exploring opportunities for 
enforcement actions. This mandate is achieved through 
the exchange of information, informal co-operation at 
an operating level to prevent deceptive marketing 
practices as they arise, an up-to-date list of contacts in 
each participating country, and an annual conference 
where participants can exchange views on matters of 
topical interest. 


On September 25-27, 1996, the Network held its 
fifth annual conference in Ottawa, marking the first 
time it has been held outside the European continent. 
Representatives from 17 countries discussed such 
topics as telemarketing, deceptive mail solicitations, 
the international resale of lottery tickets and the 
Internet as a new market. 


News from the Competition 


In announcing the conference, Francine Matte, 
Acting Director of Investigation and Research, stated 
that “while the great majority of commercial activities 
are legitimate in nature, we must be aware that the 
increasingly international nature of business activity 
creates greater potential for international deceptive 


LATE-BREAKING NEws 


Sherbrooke Drivi ng Schools 


On November 6, 1996, sentences were imposed 
against another principal accused in the Sherbrooke 
Québec Driving Schools case. (See Enforcement: Current 
Activities on page 11 in this issue of CompAct.) The 
announcement follows the Quebec Superior Court’s 
decision to accept guilty pleas on November 1, 1996. 


Mr. Yves Aubé and his companies, Ecole de con- 
duite Tecnic Aubé Inc., 2172-3572 Québec Inc. and 
Ecole de conduite Tecnic Estrie Inc., pleaded guilty 
to all three counts involving price-fixing, predatory 
pricing and regional predatory pricing offences 
under the Act. Groupe Lauzon Inc. also pleaded 
guilty to the offence of price-fixing. These pleas were 
entered at the end of the first week of their trial. 


Mr. Justice Réjean Paul sentenced Mr. Aubé to 
100 hours of community service and imposed a fine 
of $10,000 payable within 30 days. In default of pay- 
ment, Mr. Aubé would be subject to a prison term of 
four months. His companies were also fined $40,000, 


payable within 30 days. 


The Court imposed prohibition orders lasting 
15 years against repetition of the offences on the above 
accused and also on Ecole de conduite Asbesterie 
Inc. and Mr. André Comeau of Groupe Lauzon Inc. 


“Amendments Tabled 


Amendments to the Competition Act were intro- 
duced in the House of Commons on November 7, 
1996, by Industry Minister John Manley. This initiative 
will help to promote a healthier marketplace, one 
of the key features of the Government’s jobs and 
growth agenda, by providing more effective tools 


for competition law enforcement. 
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marketing practices. As a result, the global market- 
place and the increase in cross-border commercial 
transactions have created an urgent need for the 
development of a proactive and cooperative 
approach to dealing with problems arising from 
unfair trade practices.” aN 


“The amendments provide improved enforcement 
tools that are tailored to the reality of today’s market- 
place,” said Mr. Manley. “Consumers will benefit from 
proposed changes relating to telemarketing fraud and 
misleading advertising. Mr. Martin Cauchon, 
Secretary of State (Federal Office of Regional 
Development - Quebec), has been given delegated 
authority to carry the bill through the House.” 


These amendments are intended to provide 
significant benefits to consumers and businesses. 


The changes will: 


* provide quicker and more effective resolution of 
misleading advertising and deceptive marketing 
practices; 

* address the recent proliferation of deceptive 
telemarketing practices that prey upon consumers 
and erode the value of telemarketing as a legitimate 
marketing tool; 


* improve the administration of the merger 
prenotification process, while reducing the 
regulatory burden on business; 

* revise and clarify the law regarding comparative 
price advertising by retailers; and 

* expand the tools available to the courts to address 
criminal conduct through consent resolutions and 


directive orders following conviction. 


The proposed amendments have been developed 
in close consultation with a broad cross-section of 
marketplace stakeholders, including businesses, 
associations, consumers, and members of the legal, 
law enforcement and academic communities. Their 
views were sought through the circulation of a discus- 
sion paper and the creation of a consultative panel. 


(See the “Speeches” section in this issue of CompAct, 
and CompAct Issues 1 and 2 for further information on 
the consultation process.) "aN 
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LOOKING OUTWARD: DEVELOPMENTS IN COMPETITION 
POLICY AND REGIONAL TRADE LIBERALIZATION 


While the international dimensions of competition 
law and policy are being discussed at length at such 
multilateral fora as the OECD and UNCTAD, com- 
petition policy issues are getting increasing attention 
in a number of regional fora as well. For example, 
Bureau officials recently represented Canada at 
meetings of two regional groupings: the FTAA (Free 
Trade Area of the Americas) and APEC (Asia Pacific 
Economic Cooperation). 


The Bureau’s Director General of Economics and 
International Affairs, Val Traversy, led the Canadian 
delegation to the second meeting of the FTAA 
Working Group on Competition Policy in Lima, Peru, 
on August 16-17, 1996. In line with the mandate of the 
Working Group, participants at the meeting discussed 
an inventory of competition laws and regulations in 
the FTAA countries, analyzed the needs for and 
availability of technical assistance on competition 
matters, reviewed hemispheric agreements and treaties 
involving competition policy, and exchanged views on 


the operation and enforcement of competition policy. 


Immediately prior to that meeting, Mr. Traversy 
represented the Competition Bureau at a seminar 


held in Lima by the Peruvian government on 


During the past year, the Competition Bureau 
has been instrumental in the preparation of two 
major sets of research papers on current issues in 
competition policy and industrial organization. In 
May 1996, the papers were reviewed in two Symposia 
that brought together leading academic experts and 
Bureau staff for in-depth discussions of current issues 


regarding competition policy and economics. 


A) AUTHORS’ SYMPOSIUM ON 
COMPETITION POLICY, 
INTELLECTUAL PROPERTY RIGHTS 
AND INTERNATIONAL ECONOMIC 
INTEGRATION 
Competition policy and intellectual property (IP) 

are key instruments through which governments seek 

to promote an efficient and dynamic economy. This 


Symposium, which took place in Aylmer, Quebec, on 


Competition Policy and Economic Reforms in Latin 
America, on August 12-14. He made two presentations: 
“The Evolution of Merger Policy in Canada” and 
“Competition Policy and Public Utilities.” 


The second APEC Workshop on Competition 
Policy and Deregulation was held in Davao City, 
Philippines, on August 17-18. Zulfi Sadeque, the 
Bureau’s Director of International Affairs, represented 
Canada. He made a presentation on a number of 
subjects, including the objectives of competition policy, 
the role of economic efficiency, competition policy 
and international competitiveness, and the policy 
linkages between competition and other policy issues. 
He also participated in deliberations on finalizing 
individual action plans and collective action plans on 
competition policy and deregulation for the 18 APEC 
economies. He attended the meeting of the APEC 
Committee on Trade and Investment, held in Davao 
on August 19-20, where the individual and collective 
action plans were finalized ahead of the APEC SOM III 
(Senior Officials’ Meeting), held on August 21-22, in 
preparation for the APEC Heads of Government 
Summit in the fall. “a 


RESEARCH SYMPOSIA ON COMPETITION POLICY AND 
IINDUSTRIAL ORGANIZATION 


May 12-13, was held to review a series of papers 
commissioned by the Economics and International 
Affairs Branch of the Bureau to explore the interaction 
between competition policy and IP, and the implica- 
tions for innovation, competitiveness and international 
economic integration, particularly in the context of 
NAFTA. It was presented by the Bureau in coopera- 
tion with the Canadian Intellectual Property Office 
and the Microeconomic Policy Analysis Branch of 
Industry Canada. 


The research program for the symposium was 
arranged jointly by Professor Nancy Gallini of the 
University of Toronto and Rob Anderson of the 
Bureau, and included the following authors and 
papers: Nancy Gallini and Michael Trebilcock 
(University of Toronto), Intellectual Property Rights 
and Competition Policy: An Overview of the Legal and 
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Economic Issues; Don McFetridge (Carleton University), 
Intellectual Property, Technology Diffusion and Growth; 
Robert Merges (University of California, Berkeley), 
Antitrust Review of Patent Acquisitions: Property Rights, 
Firm Boundaries and Organization, William Baxter 
(Stanford University; former Assistant Attorney 
General, U.S. Department of Justice) and Dan Kessler 
(Stanford University), The Law and Economics of Tying 
Arrangements, Patrick Rey (Toulouse University) and 
Ralph Winter (University of Toronto), Exclusivity 
Restrictions and Intellectual Property; Jeff Church 
(University of Calgary) and Roger Ware (Queen’s 
University), Network Industries, Standardization, and 
Competition Policy, Suzanne Scotchmer (University 
of California, Berkeley), Joint Ventures and Other 
Cooperative Arrangements, Derek Ireland (Industry 
Canada, Office of Consumer Affairs), Consumer 
Perspectives on Competition Policy, Intellectual Property, 
and Innovation in an Information-Based Economy; Will 
Tom (U.S. Federal Trade Commission), Recent U.S. 
Policy and Enforcement Initiatives Relating to Antitrust 
and Intellectual Property, and Rob Anderson, Paul 
Feuer, Brian Rivard and Mark Ronayne 
(Competition Bureau), [P and International Market 
Segmentation in the North American Free Trade Area. 


In addition to these authors, discussants for the 
papers included other prominent academics and current 
or former senior competition law enforcement officials. 
A keynote address on “Competition Policy, Innovation 
and the 1995 U.S. Antitrust Guidelines on Intellectual 
Property” was delivered by Professor Richard Gilbert, 
formerly chief economist at the U.S. Department of 
Justice and now at the University of California 
(Berkeley). The Symposium closed with a round 
table discussion of current policy issues. The papers 
are currently being edited by Professor Gallini and 
Rob Anderson for publication in a research volume 
in the Industry Canada Research Series. 


B) SYMPOSIUM ON COMPETITION 
POLICY AFTER TEN YEARS OF THE 
COMPETITION ACT: AN ECONOMIC 
CHECK-UP 
Ten years have now passed since the enactment of 

the current Competition Act. To commemorate this 

anniversary, Professor Tom Ross of the University of 

British Columbia (a former occupant of the T.D. 
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MacDonald Chair of Industrial Economics in the 
Bureau) has organized the preparation of a set of 
papers discussing the enforcement record of the 
Bureau and overall effectiveness of the legislation. 
The papers were presented at a second Symposium 
sponsored by the Bureau in May, and organized 
around the general theme of the 1986 Competition Act 
After Ten Years: An Economic Check-up. The authors of 
the papers included a number of former holders of 
the T.D. MacDonald Chair as well as senior officers 
from the Bureau’s Economics and International 
Affairs Branch. A special feature of this Symposium 
was that the various papers were all reviewed and 
commented upon by senior officers of the Bureau 


with enforcement responsibilities. 


The program for this Symposium included the 
following authors and papers: Don McFetridge 
(Carleton University), Merger Enforcement under the 
Competition Act After Ten Years, Frank Mathewson and 
Ralph Winter (University of Toronto), The Law and 
Economics of Vertical Restraints, Patrick Hughes and 
Margaret Sanderson (Competition Bureau), 
Conspiracy Law in Canada: Implications of the 1986 
Amendments and the PANS Decision; Jeffrey Church 
(T.D. MacDonald Chair and University of Calgary) 
and Roger Ware (Queen’s University), Abuse of 
Dominance under the 1986 Competition Act; Rob 
Anderson (Competition Bureau), Abraham Hollander 
(Université de Montréal) and Joseph Monteiro 
(Competition Bureau), Regulatory Reform and the 
Expanding Role of Competition Policy in the Canadian 
Economy 1986-1996; W.T. Stanbury (University of 
British Columbia), Roles, Responsibilities and Resources: 
The Bureau of Competition Policy’s Budget and Its 
Activities; and Tim Hazledine (University of 
Auckland, N.Z.), Lessons from Modern Canadian and 
New Zealand Competition Policy) 


The papers prepared for the Symposium are 
currently being refereed for publication in a special 
issue of an economic journal, the Review of Industrial 
Organization, which will be dedicated to this subject. fal 
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INDUSTRIES IN TRANSITION: BUREAU PARTICIPATION IN 
PROVINCIAL ELECTRICITY MARKET STRUCTURE REVIEWS 


Electrical energy is joining telecommunications 
as a major Canadian industry in which the role of 
regulation is being reassessed. ‘Technological advances 
in electricity generation and network management, 
environmental considerations, and concerns relating 
to rate levels have spurred increasing demands for the 
opening of electrical power markets to competition. 
Debate continues, however, on how much competition 
should be allowed in the electricity sector and the best 
way to make the transition to competitive markets. 
The role that competition law should play in 
ensuring that these markets function properly is 


an important related issue. 


During the past year, the Competition Bureau 
participated in two major provincial reviews examining 
pro-competitive reforms in the electricity sector: the 
1995 Electricity Market Structure Review by the 
British Columbia Utilities Commission and the 1996 
review by the Advisory Committee on Competition 
in Ontario’s Electricity System. In its submissions, 
the Bureau made the case for major market-opening 
reforms to the generation and retailing segments of 
these provinces’ electricity systems. Such reforms 
would provide the most effective means for ensuring 
the efficient and low-priced long-term supply of 
electricity. 


The submissions also made the case that the 
disciplines and mechanisms against anti-competitive 
business practices in the Competition Act would both 
support the transition to competitive electricity markets 
and enhance their economic benefits. As electricity 
markets are opened, the disciplines in the Act would 
permit reduced economic regulation of pricing and 
entry. ‘hey would also ensure that realization of the 
economic benefits from deregulation would not be 


frustrated by anti-competitive business behaviour. 


The Bureau’s submissions to the B.C. review 
stressed the importance of competing generators 
having non-discriminatory access to transmission and 
distribution services. Such access is most likely to be 
achieved where electricity generation is effectively 
separated from transmission and distribution. The 
dominant role of B.C. Hydro as a provider of electricity 


raises potential concerns about the exercise of market 


power in B.C. electricity markets. Careful consider- 
ation would therefore be required of ways to enhance 
generation competition through divesting certain of 
B.C. Hydro’s generating assets and/or reducing 
obstacles to competitive entry into B.C. electricity 


markets. 


The B.C. submissions also considered the potential 
application of competition law in open B.C. electricity 
markets. Certain segments of the electricity system, 
transmission and distribution, may continue to require 
regulatory oversight due to their natural monopoly 
characteristics. Concerning other segments, the 
submission asserted that the Competition Act will 
provide an appropriate set of disciplines against anti- 


competitive behaviour after deregulation. 


The report of the B.C. Utilities Commission, 
released in September 1995, is generally favourable 
to increased competition in the B.C. electricity sector 
and endorses key views expressed in the Bureau’s 
submissions. It supports the adoption of wholesale 
competition where generators would compete to 
supply distribution utilities. Under this market 
structure, a competitive power pool would be created 
into which generators would bid electricity, generation 
assets would be transferred to separate corporations 
from those holding transmission and distribution assets, 
and B.C. Hydro’s generating assets, where feasible, 
would be divested. 


The Bureau’s participation in the review of the 
Advisory Committee on Competition in Ontario’s 
Electricity System involved both initial and final 
written submissions, as well as an appearance before 
the Committee by officers from the Economics and 
International Affairs and Criminal Matters Branches. 
This participation continued and expanded on the 
pro-competitive themes in the B.C. submissions. 
Rather than merely allowing wholesale competition 
in the provision of power to distribution utilities, 
support was given to competition in the retailing of 
electricity to individual Ontario customers. Retail 
competition is an effective way of promoting the 
innovative and low-cost supply of electricity based on 


individual customers’ tastes and needs. 


Competition 


Other key themes from the Bureau’s participation 
in the work of the Ontario Advisory Committee were: 


¢ Privatization, while it may help achieve efficiencies 
in the supply of electricity, is not a substitute for 


effective competition. 


* Careful study is required of the changes needed 
to establish effective competition in the Ontario 


electricity generation market. 


* Potential concerns regarding stranded costs in 
the Ontario electricity system can and should be 
dealt with in ways that will not delay the transition 
to a competitive industry structure. 


¢ Effective separation of electricity distribution 
from the retailing of electricity to customers will 
be key to ensuring effective and efficient retail 
competition. 


¢ The transition to competitive electricity markets 
could be promoted by assigning unaligned 
customers to spot market supply rather than supply 
by utility-run or other price averaging pools. 


SPEECHES AND ADDRESSES 


i, 0, September 27, 1996, the Honourable Martin 
Cauchon spoke to the 1996 Annual Competition Law 
Conference of the Canadian Bar Association (CBA), held 
in Ottawa. Mr. Cauchon, who is Secretary of State (Federal 
Office of Regional Development - Québec) has been given 
delegated authority relating to amendments to the 
ompetition Act. 


» RGR ¢ subject of Secretary of State Cauchon’s speech was 
a status report on the amendments process. He began by 
saluting the work of the CBA’s Competition Law section 
and reminded his listeners that the February 1996 Speech 
from the Throne had promised to strengthen Canada’s 
economic framework legislation, including the 


Competition Act. 


These initiatives represent key components of 
the business environment that foster innova- 
tion, productive use of resources and, in the 
case of the Competition Act in particular, better 


Bureau 


The Bureau’s participation in the Ontario review 
also addressed issues relating to the requirements for 
the efficient and reliable operation of electricity systems 
under competition, interim regulation during the 


transition to full competition and other matters. 


The Final Report of the Ontario Advisory 
Committee, released in May 1996, is in most respects 
consistent with the views and recommendations in the 
Director’s submissions. The Report calls for radical 
restructuring of the Ontario electricity system to 
prepare for the rapid introduction of wholesale com- 
petition and the implementation of retail competition 
“as soon as practicably possible.” It also endorses many 
of the key market structure elements recommended in 
the Director’s submissions, such as the full separation 
of the transmission system from generation in 
Ontario and the de-integration of generation to create 
effective competition in the production of electricity. 
The Advisory Committee Report is currently 
under consideration by the Ontario provincial 


government. Jl 


prices and product choices for consumers. 
Open and competitive markets are also 
increasingly recognized as a key requirement 
for the development of internationally com- 
petitive industries. Finally, by placing the 
greatest reliance possible on market forces, 
the law encourages economic efficiency and 
reduces the need for direct government 


intervention in the economy. 


Periodic review of the operation of framework 
laws, such as the Competition Act, is necessary 
to ensure that they keep pace with changes 
affecting the Canadian economy. 


He reminded his audience of the changes in the 
Canadian economy that have taken place since the legislation 
was last amended in 1986. 


The Competition Act must keep pace with the 
changes affecting the Canadian economy. We 
must continue to ensure that the rules of the 
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game are clear, and that they do not unneces- 
sarily hinder legitimate business activity. We 
must ensure appropriate safeguards are in place 
to benefit all participants in the marketplace. 
And we must be satisfied that the enforce- 
ment tools available allow for efficient and 


effective resolution of issues when they arise. 


The Act is working well, the Secretary of State noted, 
and does not therefore require the type of extensive overhaul 
that took place in 1986. He described how the proposed 
amendments package was developed, and his belief that it 


is balanced and workable. 


‘This give and take between stakeholders, and 
the adjustment adopted by the government, 
resulted in a balanced and workable package. 


I'd like to name a few examples: 


e we have adopted a new approach in respect 
of the promotion of ordinary price claims, 
as a response to concerns by consumers 
and retailers that the existing law did not 
reflect purchasing patterns or advertising 


practices in the marketplace; 


¢ we have narrowed the original proposal 
relating to Prohibition Orders, while 
retaining the necessary flexibility to 
ensure that this is a valuable and useful 


alternative case resolution mechanism; and 


¢ we have adopted the concept of civil 
monetary penalties in lieu of restitution 
orders in the misleading advertising area, 


to ensure better certainty for businesses. 


Most of you are aware that, as a result of the 
extensive process of consultation, the govern- 
ment has decided not to proceed at this time 
on two proposals that figured in the discussion 
paper: access to the Competition Tribunal by 
private parties and repeal of the price discrim- 
ination and promotional allowances provisions. 
‘These proposals raised strong, although by 
no means universal, opposition by segments 
of the business community. As a result, we 
decided that they warranted further study to 


determine the appropriate course of action. 


On the subject of access, the Competition 
Bureau has just released a comprehensive study 


which I expect will spur further discussion in 
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the months ahead. I want to be clear, 
though, that the release of this study should 
not be interpreted as leaving open the possi- 
bility of including the subject in this round of 
amendments. This is not the case. However, 
it is appropriate for the Bureau to continue to 
explore the issue with stakeholders. 


In addition to these two elements, we must now 
decide whether to proceed with amendments 
on confidentiality and international mutual 
assistance — not because of certain stake- 
holder opposition, but because of developments 


out of the courts. 


We made considerable progress toward 
achieving consensus on this subject during 
the consultation process. However, the 
decision of the Federal Court (Trial Division) 
in Schreiber v. Attorney General of Canada 


was then released. 


While the effects of this decision have been 
stayed, the government’s current proposal does 
not contemplate a system of prior judicial 
authorization of requests for assistance as 
required by the Schreiber decision. In light 
of this decision, and the pending appeal that 
may clarify what is constitutionally required, 
it appears to me that amendments to the 
Competition Act in this area would be premature. 


Because we believe the issues of the confi- 
dentiality of information and international 
mutual assistance need to be considered 
together, and we want a regime that reflects the 
best possible understanding of constitutional 
requirements, I believe it would be prudent 
to hold up amendments in this area until the 


Charter issues are clarified. 


Now, I would like to briefly review the key 


elements we would propose for amendment: 


¢ with respect to deceptive marketing 
practices, we are proposing an improved 
approach that would directly benefit 
consumers and businesses by changing 
the focus from punishment to quick and 
efficient compliance. Consumers will 
receive more accurate marketplace infor- 
mation and businesses’ “bottom line” 
will be better protected from deceptive 
marketing practices by their competitors. 
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e the law on comparative price advertising 
— a powerful means by which retailers 
compete — will be clarified to assist 
consumers in making price comparisons 
and provide fair and effective rules of the 
game for businesses. 


¢ amendments in the area of deceptive tele- 
marketing would contribute significantly 
to solving this problem, thereby protecting 
consumers and enhancing the effectiveness 
of telemarketing as a means to promote 
legitimate business interests. This is 
being done as part of a concerted effort by 
federal, provincial and local agencies, as 
well as the private sector. 


¢ regarding prohibition orders, we propose 


to expand the scope of available terms, 
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Case 


With a guilty plea from Japan’s New Oji Paper 
Company Limited, and a fine of $600,000 imposed 
on July 16, 1996, Canadian fines in the ongoing 
investigation of the thermal fax paper industry now 
total nearly $2.6 million. 


After an extensive investigation in Canada and 
abroad, conducted in cooperation with the U.S. 
Justice.Department, Antitrust Division, it was 
concluded that the company had participated in an 
illegal conspiracy in 1991 to fix prices in Canada 
and the United States for thermal fax paper. 


This was the first prosecution and conviction in 
Canada of a Japan-based manufacturer for its partici- 
pation in a conspiracy in violation of section 45 of 
the Competition Act. 


The investigation into the conspiracy continues. 


Ready Mix Concrete 
producers fined in Québec 


City area 


Four companies in the metropolitan Québec City 


area were fined a total of $5.8 million on August 19, 


Bureau 


thereby rendering this case resolution 
mechanism a more effective tool to promote 
compliance with the criminal law provisions 
and avoid costly prosecutions. 

¢ regarding merger reviews, an area that is 
extremely important to the Canadian 


economy, streamlined and more effective 
procedures will be adopted. 


Secretary of State Cauchon concluded by reiterating 
his appreciation for the way in which the development of 


the amendments package was carried out. 


Copies of this speech may be obtained by contacting 
the Bureau’s Complaints and Public Enquiries Centre 
at (800) 348-5358 or at 997-4282 in the National 
Capital area. Ya 
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1996, after pleading guilty to one count of conspiracy 
under the Competition Act. This was the second highest 
fine imposed on a group of companies for one count 

under the Act. 


Ciment Québec Inc., Ciment St-Laurent Inc., 
Lafarge Canada Inc. and Béton Orleans Inc. pleaded 
guilty to having entered into an agreement and colla- 
borated with other persons to share the sales of ready 
mix concrete produced for projects requiring 300 
cubic metres of concrete in the Québec City 


metropolitan area. 


In addition to the fine, a prohibition order of 
15-years duration was imposed, requiring the 
companies to respect the provisions of the Act and 
obliging them to understand the law and to ensure 
that their officers and administrators comply with the 
law. These officials are also required to attend informa- 
tion sessions on the Act, which will be prepared in 
collaboration with Bureau staff and presented by the 
president and legal counsel for each company. 

The inquiry regarding allegations of conspiracy 
and bid-rigging by other producers of ready mix 


concrete in the region is continuing. 
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Prison term imposed in 
Sherbrooke Driving Schools 


Case 


Mr. Jacques Perreault, who had exercised his right 
to a trial by jury in the Sherbrooke and Magog Driving 
Schools case in Quebec, was found guilty on each of 
the six counts against him on June 15, 1996, and sen- 
tenced on September 9, 1996, in the Quebec Superior 


Court in Sherbrooke, to a jail term of one year. 


The charges included conspiracy to set prices and 
engaging in price maintenance, predatory pricing and 
regional predatory pricing policies in the Sherbrooke 
market during 1987. The accused was also charged 
for his role in engaging in predatory pricing and 
regional predatory pricing policies in the adjoining 
Magog market during the 1988-1991 period. The 
case was the first trial by jury ever held with respect 
to a Competition Act offence. 


Misleading A\dvertising 
conviction in the Micro Ear 


ZBOOOtease 


On September 10, 1996, Mr. Jack Douglas, also 
known as Mr. John Lindsay Douglas, and 600620 
Saskatchewan Ltd., carrying on business as Micro Ear 
2000, each pleaded guilty to six counts of misleading 
advertising under the Competition Act. The illegal 
conduct related to representations contained in flyers 
distributed across Canada. The product in question 
(the Micro Ear 2000) was represented to be a hearing 
device that could tune out background noise and 
“really” work in a crowd to enable one to hear “clear, 
crisp sound.” Expert testing of the device showed 


these representations to be false. 


Fines of $75,000 on the company and $5,000 on 
Mr. Douglas were imposed by the Saskatchewan 


Provincial Court. 


In addition to the fines, a prohibition order was 
imposed on both Mr. Douglas and the company for 
three years. The terms of the order require, among 
other things, that Mr. Douglas and the company not 
misrepresent to the public the sound quality or clarity 
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of hearing devices. The order specifically prohibits 
Mr. Douglas from incorporating or causing the incor- 
poration of companies for the purpose of continuing 
or repeating the offence. He was also sentenced to 
probation for a period of three years during which 
time he is to perform 100 hours of community service 


and report to a probation officer. 


Compressed gas conspiracy 
case concluded 


The $35,000 fine imposed against Mr. John T. 
Tindale on October 10, 1996, not only marked the 
successful completion of this significant conspiracy 
case, but brought the total of fines to $6.46 million. 
The fines in this case continue to be the record for a 


Competition Act offence. 


Mr. Tindale, former President of Canadian Oxygen 
Limited (Canox) and the last of seven executives 
charged in the case, was found guilty of having entered 
into an agreement to set prices in the compressed gas 


industry, under section 45(1)(c) of the Competition Act. 
The inquiry began on May 10, 1990, after the 


Director had examined a market-sharing and price- 
fixing arrangement among the five major suppliers of 
bulk liquid oxygen in Canada. On May 23, 1990, the 
inquiry was expanded to include nitrogen, carbon 
dioxide and hydrogen. These compressed gases are 
widely used for medical purposes as well as in industrial 
applications. 


The previous convictions, all guilty pleas, were: 
Canadian. Oxygen Limited, $700,000; Union Carbide 
Limited, $1.7 million; Canadian Liquid Air Limited, 
$1.7 million; Liquid Carbonic Inc., $1.7 million; Air 
Products Canada Limited, $200,000; Liquid 
Carbonic Inc. executives Mr. Vernon Lorish and Mr. 
Kenneth Hibbert, $75,000 each; Mr. Rene 
Mandeville, Canadian Liquid Air Limited, $50,000; 
Mr. Alfred Dyke, Canadian Liquid Air Limited, 
$75,000; Mr. David S. Watson, Canadian Oxygen 
Limited (Canox), now BOC Canada Ltd., $75,000; 
and Mr. Neil F. Weaver, Union Carbide Canada 
Limited, $75,000. ‘Al 
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Criminal veto! Hoe Ma rvketing Practices Branch 
Cofaphiints: fe 718 Complaints: 2,850 
: Projects onwaing| 130 Projects opened: 247 
s Inquiries engoing: 60 Inquiries: 5 
'\ Matters*resolved by ACR: yf Information contacts: 112 
L Keo ements to.the Attorney General: 0 Alternative Case Resolution: 3 
Applications for inquiries Referrals to the Attorney General: 1 
under section”9: 3 Charges laid: 3 
Searches: 0 Applications for inquiries 
Written Advisory Opinions: 8 under section 9: 2 
Inquiries formally discontinued: 1 Inquiries formally discontinued: 19 
New inquiries: S Written Advisory Opinions: 110 
Civil Branch Mergers Branch 
Complaints: 278 ‘Total mergers reviewed: 148 
Preliminary examinations Notifiable transactions: 35 
commenced: 21 ARC requests/Notifiable 
Application for enquiries transactions: 31 
under section 9: 1 ARC requests: 66 
Inquiries in progress: 16 Arising from other examinations: 14 
Written Advisory Opinions: 0 Matters incomplete: 63 
Inquiries formally discontinued: 1 Matters complete: Oy 
Inquiries resolved by ACR: 1 Applied to Competition Tribunal: 0 
Applications to 
Competition Tribunal: Ce ieee neal 
Representations before Reg. Bodies Zz Enquiries Centre 


Complaints and Enquiries 
by telephone: 21,846 
by letter: 1,758 


Requests for publications: 3,683 
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How TO CONTACT THE COMPETITION BUREAU 


Anyone wishing to obtain general information or 
to make a complaint under the provisions of the Act 
should contact the Complaints and Public Enquiries 


Centre. 


Competition Bureau 
Industry Canada 

50 Victoria Street 
Hull, Québec 

KIA 0C9 


National Capital Region: (819) 997-4282 
Toll free: (800) 348-5358 

TDD2 (hearing impaired) (800) 642-3844 
Facsimile: (819) 997-0324 


CompdAct is a quarterly publication of 
the Competition Bureau. 
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New Bureau boss 


building bridges 


The new Director of Investigation and 
Research (DIR) wants to see the Competition 
Bureau involved in some serious bridge 
building. Konrad von Finckenstein, Q.C., who 
started as DIR on February 4, 1997, recognizes 
that the Bureau’s role is evolving in dramatic 
new ways and he wants to make sure it’s ready. 
Mr. von Finckenstein comes to the Bureau 
with a wide experience in trade issues, 
commercial law and tax law, a background 
which he feels makes him ideally suited to be 
leading the Bureau at this particular time. 


He was Assistant Deputy Minister, Free 
‘Trade Policy and Operations at the Department 
of Foreign Affairs and International Trade and 
Assistant Deputy Attorney General, ‘Tax Law, 
and Coordinator for the Implementation of 
NAFTA, for the Department of Justice. 


In his first weeks on the job, he began a 
series of visits with outside stakeholders, con- 
vinced of the benefits of the cross-pollination 
of ideas. He is already finding that people 
want to know more about what the Bureau 
can do for them, and they want to share their 
ideas on how we can do it better. As more 
industrial sectors move away from regulated to 
competitive environments, the Bureau needs 
to address itself to a growing and changing 


audience, and the Director feels that it is vital 


Industrie Canada 


we do so in an 
environment of 
transparency, 
timeliness, 


fairness and 


predictability. 


Bureau Directors have always endeavoured 
to balance enforcement activities with 
compliance programs. Mr. von Finckenstein 
intends to follow the same course. He views 
compliance and enforcement as part of the 
same continuum, leading towards the goal of 
conformity with the Competition Act. 


‘The Competition Bureau has developed a 
core of expertise and competence which is 
respected, and even envied outside its walls, 
according to the new Director, but it must 
now play a more active and vocal role both 
within the Department of Industry and outside 
government. Competition policy cannot be 


shaped in a vacuum. 


The Bureau has already seen a number of 
changes, including the integration of the 
Consumer Products Directorate into Bureau 
operations as of April 1, 1997. As well, the 
initiative to begin charging user fees for some 
Bureau services under the Competition Act is 
developing quickly. 

With Konrad von Finckenstein at the 
Bureau’s helm for the foreseeable future, people 


should be hanging onto their hats...tightly. ‘al 
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New appointments make four 


for bridge. ae 


Robert A. Morin, formerly Corporate Secretary 
of Industry Canada, has been appointed to the 
position of Director General, Compliance and 
Operations, replacing Mary Zamparo who left the 
position in early 1996. 


Patricia Smith has been appointed Director 
General of the Economics and International Affairs 
Branch. Ms Smith was formerly Executive Director, 
Strategic Projects Unit at the Privy Council Office, 
and replaces Val Traversy. 


André Lafond has been appointed Deputy Director 
of Investigation and Research, Civil Matters Branch. 
Mr. Lafond was formerly President of the Shipbuilding 
Association of Canada, on assignment under the 
Interchange Canada Program. He replaces Gilles 
Ménard, who is taking a pre-retirement assignment 
with the Industry Sector, Industry Canada. 


Zane Brown, formerly Director General, 
Consumer Products Directorate, has been appointed 
as Deputy Director of Investigation and Research, 
Consumer Products Directorate. 


On the same team 


Since the spring of 1995, the Director of 
Investigation and Research has had responsibility for 
Industry Canada’s Consumer Products Directorate 
(CPD). The Directorate promotes a fair and efficient 
marketplace through the administration of a number 
of regulatory and voluntary programs concerned 
with accuracy in the labelling and advertising of con- 
sumer products other than food. The Directorate 
administers the Textile Labelling Act, the Precious 
Metals Marking Act, and the Consumer Packaging and 
Labelling Act, as well as the guidelines concerning 
the Care Labelling of Textiles, the Marketing of 
Diamonds, Coloured Gemstones and Pearls, and 
Environmental Labelling and Advertising. 


Consumer Products officers have powers of 
inspection under the three statutes listed above, as 
well as authority to administer Section 52(1)(a) of the 
Competition Act (the general prohibition against false 


or misleading representation in the promotion of any 
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business interest), but the Directorate’s compliance 
approach emphasizes the efficiency of working with 
business to "predict and prevent" problems before 
they occur, rather than "detect and correct" 
problems post-production. Current initiatives 
include consultation with industry and consumer 
representatives in the development of standards and 
voluntary industry guides with respect to the price 
accuracy of electronically scanned products at retail 
stores, as well as the labelling and advertising of 


computer software and of pet food products. 


The Directorate’s Consumer Aware bulletins and 
business information guidelines are available on 
Strategis (at http://strategis.ic.gc.ca/CPD). The site 
also offers a new feature, the "Label Assessment 
Tools,” a series of detailed checklists which allow 
businesses to determine if their product labels are in 


compliance with the regulations. 


Work is underway to link the Directorate and the 
Bureau more closely through the integration of 
administrative and some management functions. In 
the short term, we do not expect that there will be 
any significant changes for clients in terms of 
enforcement policies, activities or priorities, but we do 
hope to realize greater efficiencies in the use of our 
resources, and increase our responsiveness to problems 
in the marketplace. We will keep stakeholders 
informed of further developments in subsequent 
issues of CompAct. 


A warning about telephone 
SALES FRAUD! 


While most telephone salespeople 
are honest, some are not! 


Jt it sounds 


too good 
to be true... 


Thanks to the Bureau’s 


Seniors are often singled 

out by dishonest tele- 

: . You iS : 
Marketing Practices Branch, fave 3 phone salespeople for 
5 all kinds of gimmicks 

t g 

that require purchase 
ot a product or service 

in exchange for alleged 
valuable “prizes” like cars, vacation 

trips, jewelry, etc. 


recipients of Canadian Old Age 


Security found a warning about 


Often, however, the “prizes,” products 
and services, if they are received at 
all, are overvalued and unlike what 
was promised. 


telephone sales fraud with their 
March 1997 cheques. This 


education initiative is part of the Competition Bureau 


1-800-348-5358 


Branch’s continuing fight against 
Canada 
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deceptive telemarketing. 


Deceptive telemarketing is anti-competitive as: 
it reduces the disposable income of "victims", thus 


reducing spending on legitimate business; it lowers 
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consumer confidence in the marketplace; and it gives 
legitimate telemarketers a bad reputation, thus 


harming their business. 


The insert alerts seniors that callers they do not 
know, who use pressure tactics to make a quick sale, 
who promise a valuable prize in return for a seem- 
ingly low purchase price, or who make suspicious or 
unreasonable statements are to be avoided. If an offer 


sounds too good to be true, it most likely is. 


It also advises them not to send money or give 
the caller their credit card number or banking infor- 
mation of any kind if they receive one of these calls. 
The safest response is to hang up. 


We want to help consumers protect themselves 
against fraudulent and deceptive activity conducted 
over the telephone. Please consider reminding any 


vulnerable persons about the advice in the insert. 


Update on Competition “Act 


amendments 


On November 7, 1996, Bill C-67, An Act to 
amend the Competition Act, was introduced in the 
House of Commons and received First Reading. 
Second Reading commenced on Friday, April 24 
before Parliament was dissolved on Sunday, April 27 
for the general election. This means that C-67 is no 
longer viable, and the legislation would have to be 
reintroduced by the new government. The following 
briefly summarizes the changes that had been 


proposed: 


¢ A new civil régime with a range of remedies will 
be created to deal with instances of misleading 
advertising and deceptive marketing practices. 
Most of the current criminal offences will be 
re-enacted as civil matters. A criminal provision 
will remain in place to deal with the most serious 
cases of misleading advertising but proof of mens 
rea will be required. The criminal provisions relat- 
ing to pyramid selling and multi-level marketing 


will also be retained in their current form. 
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¢ A new criminal provision will be introduced to 
deal specifically with deceptive telemarketing. 
It will oblige telemarketers to disclose basic 
information to consumers in a timely manner and 
will prohibit certain other deceptive practices. 
A new interim injunction remedy will help to 
minimize the potential harm to the public 
pending the outcome of a prosecution or other 


proceedings. 


The regular price claims provision (currently 
section 52(1)(d)) will be amended to clarify the 
circumstances under which advertisers can make 
these claims. The legitimacy of regular price 
claims will be determined with regard to either 


a volume-based test, or a time-based test. 


¢ The merger prenotification process will be 
improved to make the process more efficient and 
to minimize the paper burden for transactions 
that do not pose a concern. Filing requirements 
will be revised and the waiting periods will be 
doubled to make it easier for the Bureau to 
perform an effective review of transactions. 
Conditions for obtaining an interim order will be 
relaxed so that the Director will be able to delay 
the closing of a merger that raises competition 


concerns pending the completion of an inquiry. 


¢ Amendments to the prohibition order provision 
will allow the courts to issue prescriptive terms — 
requiring that the accused take positive steps or 
engage in certain conduct. Amendments will also 
specify a 10-year time limit for such orders and 
provide specific authority for a court to rescind 


or vary a prohibition order. 


These amendments are the culmination of the 
consultation process that was launched in 1995. 
However, this Bill does not include amendments in 
three areas that were identified in the original 
discussion paper — repeal of the price discrimination 
and promotional allowance provisions, private 
party access to the Competition Tribunal, and 


confidentiality and international cooperation. ‘al 
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By the fall of 1997, the Competition Bureau is 
planning to charge user fees for some of the services 


it provides under the Competition Act. 


It is government policy to impose charges for 
services provided to people who obtain benefits beyond 
those received by the general public. User charges let 
departments and agencies use their available resources 
more efficiently, and allow general tax revenue to be 
directed to government services having important 


benefits to the general public. 


In the Bureau, we have been managing our oper- 
ations over the past several years in an environment 
of ongoing budget restraint as a result of government 
deficit reduction policies. At the same time, the 
increased scope for application of the Act in previously 
regulated sectors of the economy, along with generally 
increased levels of economic activity has meant that 
we have faced increasing demands on our available 
resources. User fees are an additional source of 
funding that will let the Bureau maintain and 
improve existing service levels. They are also a way 
of encouraging a more disciplined method of identi- 


fying and measuring performance in certain areas. 


We are talking to stakeholders to make sure that 
the people who seek our services, or are bound by 
regulatory requirements, have timely and systematic 


opportunities to provide input on the service levels, 


The Bureau’s Director of Investigation and 
Research will not challenge the acquisition of the 
shares of Carnaudmetalbox, S.A. (CMB) by Crown 
Cork and Seal Company, Inc. (Crown U.S.). These 
firms controlled the only two major Canadian 
companies that manufacture and sell metal vacuum 
closures as well as supplying and servicing of related 
packaging equipment. 

Metal vacuum closures are the metallic caps used 
with glass containers to make sure that a tight seal 
and vacuum are formed; this seal is what guarantees 


the freshness of the jar’s contents and protects it 
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WILL THAT BE CASH, OR....? 


standards and fees. We will be hosting a series of 
meetings with key stakeholders to secure initial 
feedback regarding fee and service levels for the 
following activities: 

* pre-merger notification filings; 

¢ advance ruling certificates; 

* advisory opinions; and 

* photocopies. 


This process follows previous consultations on 
user fees we undertook in 1993 and a 1995 survey 
of over 400 members of the legal and business 
communities on their views regarding the Program 
of Advisory Opinions. Our revised user fee proposal 
will reflect, in part, comments received during these 


two exercises. 


We will use the results of the current meetings to 
prepare a consultation paper to be widely distributed 
to clients and made available on the Bureau’s web-site. 
Any resulting comments will be reviewed, and unless 
there are substantial issues warranting a further round 
of consultations, the proposal will be submitted to 


the Minister of Industry for approval. 


If you have any questions or comments, please 
contact the Bureau at the numbers listed at the end 
of this issue of CompAct. ‘al 


MERGER OF METAL LID MAKERS WON’T CAUSE A PROBLEM, 
BUREAU DECIDES 


against spoilage. These metallic caps are used, for the 
most part, in the food and beverage industries. 


Crown U.S. owns Crown Cork & Seal Canada 
Inc. (Crown), while CMB’s wholly owned subsidiary 
was Anchor Cap and Closure Corporation of Canada 
Limited (Anchor). Anchor used metal vacuum closure 
technology that was owned by the CMB group of 
companies. Although Crown had no such ownership 
in the technology, the company did have a Licensing 
Agreement with White Cap, Inc. (White Cap), a 
U.S.-based company and the largest manufacturer of 
metal vacuum closures in North America. This 
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Licensing Agreement prohibited White Cap from 
selling the closures in Canada without first obtaining 
Crown’s consent, and prohibited Crown from selling 
in the United States without White Cap’s consent. 


The Competition Bureau, after having analyzed the 
likely effects the merger would have on competition, 
concluded that the market power of the merged firm 
raised serious concerns under the Competition Act. The 
Bureau’s analysis revealed that there was no acceptable 
substitute for metal vacuum closures and that cus- 
tomers for the product would not be able to turn to 
another major supplier in response to a possible price 


increase imposed by the newly merged firm. 


‘To address the Bureau’s concerns, the parties 
entered into an amendment of the Licensing 
Agreement in which Crown agreed to dispose of 
certain intellectual property rights as well as other 
rights contained in the agreement with White Cap. 


This decision means that Canadian metal vacuum 
closure customers are now free to purchase closures 
from White Cap, Crown or any other supplier, 
thereby guaranteeing a second source of supply and 


encouraging competitive pricing of the product. 


Businesses should be reminded that, under the 


Competition Act, it does not matter whether they are a 
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small, medium or large company; if they are compet- 
ing or purchasing product in a market where they 
believe that a newly merged firm has the potential to 
increase prices, or abuse its position by engaging in 
anti-competitive acts, the Director of Investigation 
and Research has the power to bring the matter 
before the Competition Tribunal. The Tribunal has 
the power to prevent, or remedy the effects of a 
merger which substantially prevents or lessens com- 
petition by issuing a remedial order that will restore 


competition in the Canadian marketplace. 


However, it should also be remembered that 
when a newly merged firm dominates a particular 
market, it does not mean necessarily that it has con- 
travened the Competition Act. Sometimes, companies 
have to become large in order to compete with for- 
eign firms and achieve lower production costs. What 
may be a concern under the Act, is when a newly 
merged firm exploits its market power in a way that 
hurts consumers, other businesses, and competition 


in the marketplace. 


The Competition Act provides a three-year period 
during which the Director can challenge a merger 


transaction. Jal 


es 


O; February 17, 1997, Gilles Ménard, Deputy 


~ Director of Investigation and Research, Civil Matters, 


spoke to the Canadian Institute 1997 Canadian 
Resale/IXC Industry Congress in Toronto. The title of his 
address wis, "Competition Law and the Canadian 


Telecommunications Industry - New Directions.” 


My, 


Wt. Menard introduced his topic by discussing the 
ways the CRTC (Canadian Radiotelevision and 


Telecommunications Commission) and the Competition 


Se 


Bureau interface with one another. 


First, despite their different mandates, the 
Competition Bureau and the CRTC share 
a common goal of fostering the growth of 


competitive communications markets. 


As such, I view our respective roles as 
complementary in facilitating the transition 
from monopoly and regulation to competition 


and deregulation. 


Secondly, competition law is not a substitute 
for regulation. It will be competition in the 
marketplace, not the Competition Bureau, 
which will replace the role of regulation in 
determining pricing, profit levels and service 
offerings in telecommunications. While the 
role of the Competition Bureau and the 
Competition Act as a safeguard of the 
competitive process will increase as markets 
are deregulated, the administration and 
enforcement of the Competition Act will not 
attempt to micro manage the industry or 


predetermine economic outcomes as is the 


OQ 
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conventional role of regulation. The question, 
therefore, should not be "the Bureau vs. 
the CRTC," but rather “competition vs. 


regulation." 


He reminded his listeners of changes affecting the 


telecommunications industry in the past few years, but 


pointed out that the removal of regulatory barriers to 


competition in the long distance sector has not resulted in 


"deregulation." 
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The introduction of competition has been 
accompanied by a series of major regulatory 
initiatives, including the Review of Regulatory 
Framework, the Split Rate Base, and Price Caps, 
to mention just three. However, given the 
combination of these regulatory and market 
driven changes, together with the ongoing 
impact of technological innovation, we 
believe that there is “light at the end of the 
tunnel” in the transition from regulation to 


competitive markets. 


A remarkable degree of consensus has been 
achieved that competition must be at the 
heart of telecommunications policy if the 
industry is to attract new investments, 
encourage innovation, speed the deployment 
of new technologies and make new services 
and applications available to consumers. 
Within a little over two years from the 
introduction of equal access, the Commission 
is now at the stage of determining whether 
competition in long distance services is suffi- 
cient to warrant deregulation of the services 


provided by the Stentor member companies. 


Moreover, there is growing potential for further 
competition from the development of wireless 
networks and from the cable industry, not to 
mention the impact of the Internet on all 
sectors of the communications industry. 
Looking beyond the competition we already 
have in long distance services, reforms are 
underway to facilitate further competition in 
local telecommunications and in the distribu- 
tion of broadcast services. Last fall we saw 
the launch of Microcell’s PCS service in 
Montreal and the first commercial deployment 
of MMDS wireless cable technology by 
SkyCable Inc. in Brandon, Manitoba. ‘These 
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developments demonstrate that the talk and 
promise of new technologies and competition 
are now being translated into action. As a 
competition policy official, I am tempted to 
say that "the fun is just beginning.” 


The role of the Competition Bureau in Canadian 
telecommunications markets over the past 20 years has 
primarily been one of intervening before industry 
regulators to promote the benefits of competition in service 


provision, and to give policy advice to the government. 


With the substantial progress which has now 
been achieved in opening telecommunications 
markets to competition, the Bureau has now 
reached the stage where the focus of its 
telecommunications resources will be shifting 
away from statutory intervention activity 
toward greater emphasis on enforcement of 
the substantive provisions of the Competition 


Act as circumstances warrant. 


I recognize of course that the process of 
regulatory reform is not finished. The tasks of 
rationalizing the rate structure, opening local 
markets to competition and implementing 
the government’s convergence policy have yet 
to be completed. The Bureau will continue 

to play a constructive role in regulatory and 
policy affairs related to competition. 
However, the greater challenge ahead for the 
Bureau will be to deal effectively with 
enforcement issues under the Competition Act 
which can have a significant impact on the 
success of deregulation and the development 


of competitive markets. 
Increased Role of Competition Law 


The exercise by the CRTC of its forbearance 
powers under the Télecommunications Act will 
place greater reliance on the Cosmpetition Act to 
safeguard competition in telecommunications. 
This is an issue of very real interest to the 
Bureau, as I am sure it is to those of you in the 
industry, and to users of telecommunications 


services. 


As I indicated in my earlier comments, it is 
important to stress that competition law is 
fundamentally different in approach and 
application from regulation. Unlike the 
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economic regulation to which the Canadian 
telecommunications industry has long been 
subject, competition law does not require 
prior approval for a course of business con- 
duct. Competition authorities do not regulate 
levels of service, quality, prices or profits. 
Rather, these outcomes are determined by 


the influence of competitive market forces. 


A general description of the Competition Act and 
the initiatives the Bureau has taken to help businesses 
understand their associated rights and obligations is then 
presented. The private sector’s role in assuring compliance 
with the Act is highlighted, as are other relevant provisions 
of the Act such as those dealing with merger review and 
abuse of dominant position. A discussion of Regulatory 
Forbearance is followed by one on the application of the 
Competition Act. 


The jurisdiction of the CRTC under the 
Telecommunications Act and the application of 
the Competition Act is not always well under- 
stood. Jurisprudence in Canadian competition 
law has held that specific activity which is 
authorized or carried out pursuant to a valid 
scheme of regulation is deemed to be in the 
public interest. As such, the courts have con- 
cluded that such conduct cannot be found to 
be in violation of the provisions of the 
Competition Act. This doctrine has become 


known as the "regulated conduct defence." 


It is important to bear in mind that regulated 
conduct is only a defence and not an exemption 
to the Competition Act. There is nothing in 
the Competition Act to preclude the Director 
from examining complaints of alleged anti- 
competitive conduct. Moreover, if there is 
evidence that complaints relate to conduct 
which is contrary to any of the substantive 
provisions of the Competition Act, the Director 
may initiate an inquiry, refer evidence to the 
Attorney General for prosecution under the 
Act’s criminal provisions, or apply under the 
civil provisions for an order from the 
Competition Tribunal. 


Where a particular matter goes forward to 
the courts or to the Competition Tribunal, it 
remains open to the accused companies or 
respondents, as the case may be, to attempt 
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to rely on a regulated conduct defence. 

Moreover, recent jurisprudence established 
that a party whose conduct is under inquiry 
may challenge the Director’s inquiry before 
the courts on grounds of regulated conduct. 


Based upon the existing criminal law 

jurisprudence, a determination in any specific 
case of whether the regulated conduct defence 
might be available involves the consideration of 


a number of factors, including the following: 


(1) whether the relevant legislation is validly 
enacted; 


(2) whether the activity in question falls within 
the scope of the relevant legislation and 
has been specifically authorized; 


(3) whether the authority of the public body 


has been exercised; 


(4) whether the activity or conduct in question 
has frustrated the exercise of regulatory 
authority by the public body. 


Ultimately, the courts and the Competition 
‘Tribunal must decide the full scope of the 
application of the Competition Act. There 
seems little doubt, however, that as the 
Commission exercises its authority to forbear 
from regulation, the Competition Act will be 
increasingly relied upon as a competitive 
safeguard and any remaining uncertainty 
which may exist over jurisdiction under the 
Competition Act to address competition issues 
will be reduced. 


Mr. Ménard then describes how the Act is enforced, 


and the powers it gives the Director of Investigation and 


Research under the civil and criminal law provisions. 


In the area of communications, strategic 
alliances are becoming increasingly common 
as firms seek partners and new approaches to 
doing business in a changing competitive 
environment. Because strategic alliances can 
strengthen the position of firms in the 
Canadian market, their effect may be 
pro-competitive. Although they are not 
expressly referred to in the Competition Act, 
strategic alliances may be addressed under 
the criminal conspiracy provisions, the 
merger provisions or the abuse of dominance 
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from 


provisions where circumstances would warrant. 
The abuse of dominant position provisions 
can deal with concerns arising from both 
single firm dominance and joint dominance. 
However, in examining strategic alliances, 
the Bureau has no interest in unnecessarily 
forestalling arrangements which may have 
neutral or positive effects on competition 


and efficiency. 


In his conclusion, Mr. Ménard urged his audience that 
compliance with the Competition Act was to their 


benefit as well as that of their customers. 


The Telecommunications Act and the govern- 
ment’s convergence policy signal a clear 
preference for competition as the driving 
force in the communications industry. No one, 
however, can predict with certainty where the 
forces of technology and competition will 


take the industry over the next few years. 


In terms of the telecommunications industry, 
we recognize that markets are dynamic and 
that the future course of business strategy 
and competition will continue to be shaped by 
technological developments. Technological 
change, however, will not obviate the need 
for competition law enforcement. Incentives 
will continue to exist for firms to engage in 
anti-competitive conduct. Dominant firms 
will continue to have incentives to constrain 


new forms of competition. 


MERGERS 
Cast/Canada Maritime 


In March 1995, the Cast Group was acquired by 
Canada Maritime Services Limited, a subsidiary of 
Canadian Pacific Limited. The transaction merged the 
two major carriers in the intermodal containerized 
shipping industry operating out of the Port of 
Montreal. A formal inquiry-into the merger was 
initiated in January 1995, and a number of section 11 
Orders requiring the production of records and oral 
testimony have been obtained against various parties 


in respect of this matter. 
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Where substantive issues arise under the 
provisions of the Act, the Bureau’s objective 
is to deal with them in a timely, forceful and 
transparent manner. In this era of rapid and 
profound transformation, it is especially 
important for the Bureau to understand 

the changes which are taking place in 
telecommunications, and their consequences 


for competition. 


We are committed to maintaining an open 
dialogue and to working with industry 
participants and users. Effective communication 
must be in both directions. As the long 
distance sector moves away from regulatory 
oversight by the CRTC toward greater 
reliance on competition, it is in the interests 
of firms in the industry to ensure that their 
management and employees understand the 
role of the Competition Act and its potential 
application to their activities. The consequences, 
financial and otherwise, of investigation and 
the costs in terms of a firm’s management 
resources and reputation of a prosecution 


under the Competition Act can be substantial. 


Copies of this, and other published Bureau speeches 
and news releases may be requested from our Complaints 


and Public Enquiries Centre, whose contact information is 
located at the end of this issue of CompAct. ‘al 


ENFORCEMENT: CURRENT ACTIVITIES 


The Acting Director, Francine Matte, Q.C., filed 
an application under section 92 with the Competition 
Tribunal on December 20, 1996, opposing this 
acquisition. The application alleges that the merger 
prevents or lessens, or is likely to prevent or lessen, 
competition substantially with respect to the provision 
of intermodal non-refrigerated containerized shipping 
services operating through the Port of Montreal 
between Northern Continental Europe/United 
Kingdom and Ontario and Quebec. 


The Bureau has requested that the Tribunal 
hearing into this matter be held in Ottawa. 


News from the Competition 


Seas Pan 


As stated in Issue 1 of CompAct, the Director filed 
an Application with the Competition Tribunal on 
March 1, 1996, with respect to the acquisition by 
Dennis Washington, a Montana entrepreneur, of a 
significant interest in Seaspan International Ltd. in 
October 1994 as well as the acquisition of Norsk 
Pacific Steamship Company Limited in June 1995. 
In June 1996, Mr. Washington acquired control of 
Seaspan. Both Seaspan and Norsk provide marine 


transportation services in British Columbia. 


Discovery of the Respondents and the Director 
and other pre-hearing proceedings took place during 
the fall of 1996. Prior to the hearing, the Director 
and the Washington Group negotiated a proposed 
settlement, and on January 13, 1997, the Director 
filed an application for a Draft Consent Order with 
the Competition Tribunal. The Consent Order 
was approved by the Competition Tribunal.on 
January 29, 1997. The Consent Order involves the 
divestiture of three packages of assets to address the 
Director’s competition concerns in ship berthing in 
Burrard Inlet and Roberts Bank at the Port of 
Vancouver as well as chip and covered barging in 
B.C. coastal waters. The assets to be divested include 
five ship berthing tugs and a line boat, six to ten 
Seaspan chip barges and a tug as well as two covered 
Seaspan barges. 


If the sales of the divestiture packages are not 
completed within one year, a Irustee will be empow- 
ered to sell C.H. Cates & Sons Ltd.( a Washington 
shipberthing company operating in Burrard Inlet), 
and/or the Norsk chip, and/or covered barging 
assets, as applicable. 


Copies of the Consent Order and Reasons for 
Consent Order can be obtained from the 
Competition Tribunal by dialing (819) 956-7139 
from a fax machine and ordering documents 
No. 0807 (Consent Order) and No. 0809 (Reasons 
for Consent Order). 
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Director of Tnvestigation and 
Research v. Southam Tne. etal. 


On November 25, 1996, the Supreme Court of 
Canada heard Southam’s appeal of the Federal Court 
of Appeal’s decision in this matter. The Federal Court 
of Appeal on August 8, 1995, had decided that the 
Competition Tribunal had failed to apply the proper 
test in determining product market. The Federal 
Court of Appeal had remitted the matter back to a 
differently constituted panel of the Tribunal for con- 
sideration whether the merger prevented or lessened 
competition substantially and to consider the section 
93 factors. On March 20, 1997, the Supreme Court 
found that the Federal Court of Appeal should not 
have overturned the Competition Tribunal’s decision 
as the proper standard for appeal was not “correctness” 
but reasonableness. The Court found that the 
Tribunal’s decision on market definition was not 


unreasonable, and therefore found for Southam. 


The Supreme Court also heard Southam’s appeal 
of the North Shore print real estate market decision. 
The Tribunal had concluded that the merger was 
likely to result in a substantial lessening of competi- 
tion in this market, and subsequently, in a remedy 
decision, found the appropriate remedy to be divesti- 
ture of either the North Shore News or the entire 
Real Estate Weekly chain. The Federal Court of 
Appeal had upheld this decision and the Supreme 
Court dismissed Southam’s appeal from the bench. 
As a result, Southam must now divest itself of either 
the North Shore News or the Real Estate Weekly chain 
within a six-month period from the March 20th 


decision of the Supreme Court of Canada. 


Hollinger/Southam 


On May 23, 1996, the Director issued an Advance 
Ruling Certificate in respect of the then proposed 
acquisition by Hollinger Inc. of an additional 21.5% 
of the shares of Southam Inc. Hollinger already held 
a 19.5% interest in Southam at the time of the request. 
(Refer to CompAct Issue 2 /April-June 1996 for the 


Director’s rationale for this decision). 


The Council of Canadians, a public policy 
advocacy group, on September 18, 1996, sought an 
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application for judicial review of the Director’s 
decision. Because the Council was outside the 30-day 
period for seeking such a review it was compelled to 
apply to the Federal Court for an extension of time. 
The matter was heard on December 9, 1996, and on 
December 16, 1996 the Court ruled that the Council 
had not justified the delay in bringing the application. 
In an obiter comment, Justice Cullen added that even 
if they had been within the required 30-day period, 
the Court did not believe that the applicants have 


proper standing to seek a judicial review. 


On December 19, 1996, the Council filed a 
Notice of Appeal of the Federal Court Trial Division 


decision. 


On April 9, 1997, the Federal Court of Appeal 
dismissed the appeal, in an oral decision concluding 
that the Council had not acted in a diligent fashion 
in filing its application. 


Ciba-Geigy/Sandoz 


Pursuant to an agreement dated March 6, 1996, 
Ciba-Geigy Limited and Sandoz Ltd., both Swiss 
companies, stated their intention to merge and form 
a new entity, Novartis Ltd. Both companies are com- 
petitors in the areas of prescription pharmaceuticals, 
animal health, crop herbicides, seeds and over-the- 


counter pharmaceuticals in Canada. 


Following an in depth review of this matter, the 
parties were informed on December 10, 1996, that 
the transaction appeared to raise competition issues 
in the flea control, corn broadleaf herbicide and corn 
grass herbicide markets, as well as in a number of 
markets in the gene therapy area. The parties were 
also informed that, from the information received to 
date, it was the Bureau’s view that these concerns 
would be remedied by a proposed consent agreement 
being considered by the U.S. Federal Trade 
Commission (FTC) which would require a number 
of divestitures and licensing arrangements in these 
markets in both the U.S. and Canada. On December 
17, 1996, the FTC granted provisional approval to 
the agreement, subject to a 60-day public comment 
period. The transaction proceeded to close on 
December 20, 1996. 
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Manitime ‘Telegraph and 
‘Telephone Company Limited 
(MT&T)/Bragg Cable Caroup 


On November 11, 1996 MT&T and Bragg Cable 
Group announced that they had reached an agreement 
in principle to form a new company which would 
link the telephone and cable company networks 
together. In their news release, MT&T and Bragg 
stated that the joint venture would operate in new 
product areas only and that MT&T and Bragg 
would continue to operate independently in their 
traditional service areas, competing with each other 
when appropriate. The first product proposed to be 
offered by the new company would be a high speed 


Internet service. 


As a result of the proposed agreement, MT&T 
would acquire a 29.9% interest in Bragg Cable Group 
and Bragg would obtain a 6% interest in MT&T. 


The Director’s examination of the proposed 


transaction is ongoing. 


Pe Caroupe Vidéotron Ltée/ 
iG ane. 


As reported in Issue 2 of CompAct, on April 21, 
1996, Groupe Vidéotron Ltée (Vidéotron ) made a 
public offer to purchase all the shares of CFCF Inc. 
(CFCF). By June 1996, Vidéotron had acquired prac- 
tically all the shares of CFCF. However, these shares 
were put into the custody of a trustee so as to ensure 
that there was no transfer of control of CFCF until 
the CRTC had reviewed the transaction. In addition, 
on June 28, 1996, the acquirer gave the Director a 
written undertaking that it would not seek to acquire 
or use confidential information relating to TQS 
(a French-language television network owned by 
CFCF) other than as permitted by the undertaking 
in order to ensure that the competitive dynamic of 
the marketplace was maintained until the Director’s 


review of the transaction was completed. 


The Director’s review has focused on the impact 
of the transaction on competition in the provision of 
television air time to advertisers and in the purchase 
of French-language television programs from inde- 


pendent producers. 


News from the 


On February 27, 1997, the CRTC announced its 
decision to approve the transfer of effective control 
of the cable systems owned by CF Cable TV Inc. in 
Quebec and Ontario to Vidéotron but denied 
Vidéotron’s other applications and ordered that 
CFCF’s television broadcasting operations be sold to 
third parties not related to GVL. The next day, 
GVL asked the trustee to proceed with the sale of 
TQS as requested by the CRTC. 


In light of this development the Director has 


closed his review of this matter. 


Praxair/Liquid Carbonic 


On January 12, 1996, Praxair, Inc., (a U.S. 
corporation which wholly owns Praxair Canada Inc.), 
acquired CBI Industries (a U.S. corporation which 
wholly owns Liquid Carbonic Inc., a Canadian 
corporation). Both Canadian companies were direct 
competitors in the supply of compressed gases in 
Canada. 


The focus of the Director’s review was on the 
impact of the transaction on competition in the bulk 
liquid and cylinder gas segments of the industry, 
with particular emphasis on the provinces of 


Saskatchewan and Manitoba. 


On September 26, 1996, Praxair was informed 
that the Director would not be applying to the 


Competition Tribunal for a remedial order. 


CRIMINAL BRANCH 


R.v. Altacan Surveying & 
Engineering Ltd. et al. 


On January 24, 1996, 23 land surveying entities, 
consisting of 10 corporations, one partnership, two 
sole proprietorships and their owners, were charged 
with one count of price fixing under paragraph 
45(1)(c) of the Competition Act. The indictment 
alleged that, in the autumn of 1994, the accused had 
lessened competition unduly by fixing the minimum 
price for the sale and supply of a Real Property 
Report, a type of a land survey which indicates the 
boundaries of and the structures on a building lot, in 
the City of Edmonton. 
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On March 26, 1996, seven of the accused, 
consisting of three corporations and four individuals, 
waived their right to a preliminary inquiry. The 
remaining 16 accused elected trial by judge alone. 
The preliminary inquiry for the 16 accused was con- 
ducted from October 21, 1996, to October 24, 1996, 
in the Alberta Provincial Court, in Edmonton, before 
the Honourable Mr. Justice Tilley. At the conclusion 
of the preliminary inquiry, Mr. Justice Tilley discharged 
all of the accused. A court date is yet to be set for 


the trial of the remaining seven accused. 


Counsel for the Attorney General notified the 
Alberta Court of Queen’s Bench that an application 
for review and the quashing of Mr. Justice Tilley’s 
decision would be made to this court before the end of 
April 1997. It was anticipated that the Court of Queen’s 
Bench would hear this application in June 1997. 


Rw De tleok ‘Lowing 
Services Ltd. et al. 


On April 28, 1994, six accused, consisting of three 
corporations and each of the respective owners of those 
corporations, were charged with one count of rigging 
bids for the provision of light vehicle towing services 
to the City of Winnipeg, contrary to sub-section 
47(2) of the Competition Act. The tender covered a 
three-year time period, from November 1, 1989, to 
October 31, 1992, for a total estimated value of 
approximately $8,200,000. 


Following a two-week trial, from November 29, 
1995, to December 14, 1995, in the Manitoba Court 
of Queen’s Bench, the six accused were acquitted by 


the presiding judge, the Honourable Mr. Justice Smith. 


In December 1996, the Attorney General of 
Canada applied to the Manitoba Court of Queen’s 
Bench, pursuant to section 676 of the Criminal Code, 
for leave to appeal Mr. Justice Smith’s decision. After 
hearing the oral submissions of counsel for the 
Attorney General, on March 24, 1997, the Manitoba 
Court of Appeal denied the requested leave. 
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“Another guilty plea in the 
Thermal Fax Paper inquiry 


On February 17, 1997, Mitsubishi Paper Mills Ltd. 
pleaded guilty to two charges under the Competition 
Act: one under section 45, the conspiracy provisions, 
for fixing prices of thermal fax paper; and the other 
under section 61, for refusing to supply thermal 
facsimile paper to a Vancouver distributor because of 
its low pricing policy. 

The company was convicted in the Federal 
Court of Canada and sentenced to a fine of 
$850,000. The Court also issued a prohibition order 
against the company prohibiting further anti- 


competitive activity. 


With this conviction, a total of $3.45 million in 
fines has been imposed in Canada on Canadian, 
American and Japanese companies involved in the 


thermal fax paper conspiracy. 


Bu reéa ue 


Record fine imposed 


on individual 


On January 29, 1997, Mr. Pierre Paré, a former 
senior official with Gestion des Rebuts DMP Inc. in 
Quebec’s Mauricie Region, pleaded guilty to one 
count of conspiracy to unduly lessen competition, 
and must pay a record fine of $550,000 under the 
Competition Act. The Court also imposed a one-year 
jail sentence to be served in the community on Mr. 
Serge Briére and Mr. Robert Caron, both formerly 
with Gestion des Rebuts DMP Inc. 


This matter follows the guilty plea by Gestion 
des Rebuts DMP Inc. in April 1996 for a related 
conspiracy offence; the company was fined 
$1,950,000. The offence involved an agreement 
between competitors to share the market for the 
hauling and disposal of commercial waste in the 
Mauricie region of Quebec between 1989 and 1992. 
The victims of this conspiracy were businesses such 
as restaurants, corner stores, garages and shopping 


centres, which lease commercial waste containers. 


Mr. Justice Lévesque of the Quebec Superior 
Court also sentenced Mr. Paré to perform 100 hours 
of community service. In addition, a Prohibition 
Order was imposed on the three individuals which 
requires them to comply with the Act for a period of 
10 years. Val 
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“THE NUMBERS — APRIL 1, 1996, TO MARCH 31, 1997 


Criminal Branch Marketing Practices Branch 


Complaints: 15479 Complaints: 6,277 
Projects ongoing: / 76 Projects opened: 697 
Inquiries*ongoing: BS Inquiries: 18 
‘\. Matters resolved by Alternative Information contacts: 246 
_ “Case Resolution (ACR): 12 ACR: 4 
Referrals to the Attorney General: 0 Referrals to the Attorney General: 3 
Applications f6r inquiries Charges laid: 4 
under section 9: oe : “a 
Applications for inquiries 
Searches: 0 under section 9: 2 
Written Advisory Opinions: 14 Inquiries formally discontinued: 25 
Inquiries formally discontinued: 5 Written Advisory Opinions: 288 
New inquiries: 14 
Mergers Branch 
Civil B 
pe avails ‘Total mergers reviewed: 319 
Complaints: 577 Notifiable transactions: 64 
Preliminary examinations Advanced Ruling Certificate 
commenced: 29 (ARC) requests/Notifiable 
Application for enquiries transactions: 76 
under section 9: 2 ARC requests: 148 
Inquiries in progress: 16 Arising from other examinations: 29 
Written Advisory Opinions: 1 Matters incomplete: Aa 
Inquiries formally discontinued: 4 Matters complete: 306 
Inquiries resolved by ACR: 4) Applied to Competition Tribunal: 1 
Applications to 
COTE Mn Thalia Complaints and Public 
Representations before Reg. Bodies: 9 Enquiries Centre 
Complaints and Enquiries 
by telephone: 37,340 
by letter: 4-996 
Requests for publications: 6,631 
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How TO CONTACT THE COMPETITION BUREAU 


Anyone wishing to obtain general information or 
to make a complaint under the provisions of the Act 
should contact the Complaints and Public Enquiries 


Centre. 


Competition Bureau 
Industry Canada 

50 Victoria Street 
Hull, Québec 

K1A 0C9 


National Capital Region: (819) 997-4282 
Toll free: (800) 348-5358 

TDD2 (hearing impaired) (800) 642-3844 
Facsimile: (819) 997-0324 


Internet: http://strategis.ic.gc.ca/competition 


CompAct is a quarterly publication of 
the Competition Bureau. 


© Her Majesty the Queen in Right 


of Canada (Industry Canada) 1997 


ISSN 1205-6537 
IC 51067-B 97-07 
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remem 


The Competition Bureau has been under- 
going a few changes lately. In the last issue 
of CompAct, we told you about the new 
Director of Investigation and Research (DIR), 
Konrad von Finckenstein, and his plans. 
We also introduced you to the four new senior 
members of the Bureau’s management. 
In line with the DIR’s views on giving his 
management team an enhanced role in Bureau 
affairs, the Directors General of Compliance 
and Operations, and of Economic and 
International Affairs, will now be known 
as Deputy DIRs. Bureau Chiefs are now 
called Assistant DDIRs. 


Govern, 


Issuc.9 / April-June, 1997 


We also made mention of the fact that the 
Consumer Products Directorate (CPD) was 
being more fully integrated into the Bureau. 
Eventually, there will be a new Bureau branch 
whose role will encompass activities undertaken 
by both the CPD and the existing Marketing 


Practices Branch. 


Compliance activities are increasingly 
being recognized as a key part of the Bureau’s 
mandate and are being given a higher profile. 
This is leading to a greater role for our 
communications activities. We will be 
involved in more trade shows and are 


presently improving our Web page, and 


= Netscape: The Competition Bureau = 


making our publications livelier 


g 
Reload 


and more timely. 


Netsite: [http ://strategis.ic.ge.ca/so_mrksy /competit /engdoo/2d,html 


Internally, we will be under- 
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going a major technological 
shift over the next few months 
as we migrate from a Mac 
based computing platform to a 


PC based one. This change was 


made for a number of reasons, 


the main one being that it puts 


us on the same technological 


footing as the rest of Industry 


a] bead ie Industry Canada Industrie Canada 


Canada and our stakeholders. MAN 
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Bulletin... bulletin...bullatin«.. 


The Bureau published the latest addition to its 
series of information bulletins in July, with the 
release of Corporate Compliance Programs. We wanted 
to help firms remain in conformity with the law, and 
we also wanted them to know what the Director’s 
expectations would be if they are required to 
implement a compliance program as part of the 


resolution of a matter. 

The Corporate Compliance Programs bulletin 
identifies features that the Bureau considers essential 
in a program designed to 


BOD sci swect “oszin caroon 


maximize conformity with 
the Competition Act: senior 
management support; 
relevant policies and 
—. procedures; training and 
education; monitoring, 
auditing, and reporting 
functions; and disciplinary 
procedures. The bulletin 
also indicates how the 
Director takes account of 
a corporate compliance 


program in his delibera- 


Canada 


tions on a particular matter. 


This and other Bureau publications are available 
on the Competition Bureau web site (http://strategis. 
ic.gc.ca/competition) or by contacting the Complaints 
and Public Enquiries Centre (see the last page of this 


issue for contact information). 


Bureau 


PEl —- more than just our 
island province 


The Bureau’s Public Education Initiative (PEI) is 
gearing up for a busy year. Starting in September, 
we'll be in Ottawa with APEC, in Montreal with 
Le monde des affaires, and in Toronto with the 


Canadian Franchise Association. 


The PEI’s business and trade show program is 
taking aim at a wider target audience and will now 
include shows in smaller cities such as St. Catharines 
and Saskatoon, as 
well as events where 
our Consumer 
Products Directorate 
publications will be 
distributed. We will 
also be calling upon 
our regional colleagues 
to help staff the 
booth. 


We're also continuing to receive requests for 
presentations, so the Speakers’ Bureau will be as active 
as ever this year. Bureau officers who give seminars and 
presentations have also been delivering an information 
session on the Bureau to our Industry Canada col- 
leagues at Canadian Business Service Centres (CBSC); 
to date, we’ve covered nearly all of the CBSCs across 
Canada whose staff distributes the Bureau’s publications. 


For more information on the PEI program 
and its activities, please call Linda Bergeron, 
(819) 953-8645. ‘Al 


FLOUR MILLING MERGER WON’T GRIND TO A HALT 


As reported in Issue 1 of CompAct, the 
Competition Bureau conducted an extensive review 
of the proposed acquisition, announced in February 
1996, by ADM Agri-Industries Ltd. (ADM) of the 
Canadian flour milling assets of Maple Leaf Mills 
Inc. (MLM). ADM and MLM were the two largest 
wheat flour millers in Canada. The assets to be 
acquired comprised wheat flour mills in Calgary, 
Port Colborne and Montreal. 


The Director of Investigation and Research con- 
cluded that the transaction, as originally structured, 
would likely result in a substantial lessening of com- 
petition in the supply of bulk hard wheat flour in the 
Quebec/Atlantic Canada market (Quebec, New 
Brunswick, Nova Scotia, Prince Edward Island and 
Newfoundland). In the two other geographic 
markets likely to be affected by the transaction, i.e. the 
Ontario and Western Canada markets, he concluded 
that the merger would not result in a substantial 
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lessening of competition. In Ontario, the U.S. Milling 
Company in Buffalo would be a significant competi- 
tive presence in the foreseeable future. In Western 

Canada, the merger would not substantially lessen or 
prevent competition, in part due to planned or actual 


expansion by other flour mills in this market. 


On February 28, 1997, the Director announced 
that, with the agreement of ADM, he would shortly 
be filing an application for a consent order before 
the Competition Tribunal to cure the substantial 
lessening of competition he identified as likely to 
result from the merger. Pending the filing of the 
application, the parties were permitted to proceed 
with the merger following the receipt of an under- 
taking from ADM to hold the Oak Street mill in 
Montreal, which is to be divested, separate and apart 
from ADM. On March 21, 1997, applications for an 
interim order and a consent order were filed with 
the Competition Tribunal. On March 26, 1997, 
the Tribunal issued an interim order incorporating 


the terms of the hold separate undertaking. 


On May 8, 1997, the Tribunal issued a consent 
order requiring ADM to sell the Oak Street mill, 
which it acquired from MLM, along with a supply 


‘THERE’S STILL COMPETITION 
IN THE WASTE DISPOSAL BUSINESS 


On March 12, 1997, Canadian Waste Services 
(CWS) acquired the shares of Laidlaw Waste 
Systems (Canada) Ltd. and Laidlaw Waste Systems 
Ltd. (Laidlaw) from Allied Waste Holdings (Canada) 
Ltd. Subsequently, on June 6, 1997, CWS acquired 
most of the solid waste assets of WMI Waste 
Management Inc. (WMI) from WMX ‘Technologies 
Inc. As a result of these acquisitions, CWS is currently 
the largest provider of solid non-hazardous waste 
collection and disposal services in Canada. However, 
as a condition of closing each of these transactions, 
the Competition Bureau required CWS, and CWS 
agreed, to divest certain businesses and/or assets in 
various local markets across Canada where the trans- 
actions would have resulted in a substantial lessening 


of competition. 


Buryeanu 


agreement which would entitle the purchaser of the 
mill to buy up to a specified amount of bulk hard 
wheat flour from ADM on a daily basis for three years. 
The amount of flour which ADM is committed to 
make available is about the same as the production 
capacity of the Oak Street mill, thus doubling the 
supply the purchaser will be able to place on the 
Quebec/Atlantic Canada market. An extension of the 
supply agreement is possible if certain conditions 
relating to the expansion of the Oak Street mill 


are met. 


ADM has 15 months to sell the Oak Street mill. 
If it cannot sell the mill within that period, a trustee 
will have a further three months to sell it. If the 
trustee is unsuccessful, ADM will be subject to an 
alternative “backstop” remedy set out in a confiden- 
tial schedule to the consent order. If and when the 
alternative remedy takes effect, the details will 


become public. 


The Tribunal was satisfied that the consent order 
would result in a situation where the substantial 
lessening of competition identified by the Director 
would, in all likelihood, be eliminated. ‘al 


Following an extensive review of the Laidlaw 
transaction and a related previous transaction involving 
an acquisition by Laidlaw of certain WMI solid non- 
hazardous waste collection assets, the Director filed 
an application for a consent order with the 
Competition Tribunal on March 6, 1997, on the 
grounds that these transactions would result in a sub- 
stantial lessening of competition in the commercial 
front-end load market in Sarnia, Brantford, Ottawa 
and the Outaouais. CWS consented to the application 
and agreed to divest certain waste collection assets in 
each of the four geographic markets and to provide 
access to landfills at a preferred price to the purchaser 
of the collection assets in Sarnia and Ottawa. The 
Competition Tribunal issued the consent order on 
April 16, 1997. 


Gom pe fit item 


In early March 1997, CWS announced its intent 
to acquire the majority of WMI’s assets in Canada. 
Following an extensive review of this transaction, the 
Director concluded that it would result in a substan- 
tial lessening of competition in the commercial 
front-end load market in Vancouver, Edmonton, 
Calgary, Barrie and Kitchener, as well as the disposal 
market in Edmonton. CWS agreed to divest certain 
waste collection and disposal assets in these markets 
as required by the Director, and identified a potential 
purchaser for them. The potential purchaser was also 
interested in the assets to be divested pursuant to the 
April 16 consent order and fulfilled the criteria set 
out in it. In particular, the purchaser must be at arms 
length, must intend to carry on business in the relevant 
markets, and must have the managerial, operational 
and financial capability to operate and compete 


effectively. 


MERGERS 
Cast/Canada Maritime 


In March 1995, the Cast Group was acquired by 
Canada Maritime Services Limited, a subsidiary of 
Canadian Pacific Limited, and became part of CP 
Ships. These were the two most important container 
shipping carriers operating out of the Port of 
Montreal. A formal inquiry was initiated in January 
1995 and led to about two dozen orders under 
section. 11 for the production of records and 


oral testimony. 


The Acting Director, Francine Matte Q.C., 
filed an application under section 92 with the 
Competition Tribunal on December 20, 1996, 
opposing this transaction. The application alleges 


that the merger prevents or lessens, or is likely 
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As a result, just prior to the closing of the WMI 
transaction on June 6, 1997, CWS sold all the assets 
required to be divested to Capital Environmental 
Resource Inc. (CER), a newly formed company 
whose principals have extensive background in the 
Canadian waste industry through their involvement 
in Philip Environmental. The restructuring of these 
transactions has resulted in the emergence of a new 


national player in the Canadian waste industry. 


The resolutions of these two problematic trans- 
actions exemplify how parties to a proposed merger 
that would otherwise lead to a substantial lessening 
of competition can avoid delays and costly litigation 
while adhering to competition laws by approaching 
the Bureau early in the process and meeting with 


Bureau staff to resolve the issues. 


The Competition Act provides a three-year 
period during which the Director can challenge a 
merger transaction once it has been substantially 
completed. ra 


ENFORCEMENT: CURRENT ACTIVITIES 


to prevent or lessen, competition substantially 
with respect to the provision of intermodal 
non-refrigerated containerized shipping services 
operating through the Port of Montreal between 
Northern Continental Europe/United Kingdom 
and Ontario and Quebec. 


The Tribunal hearing into this matter will 


commence in January 1998 in Ottawa. 


A number of pre-conference hearings have been 
held and more are scheduled before the start of the 
hearing in January. Due to the very large number of 
documents involved in this matter, they have been 
electronically scanned and the Director’s counsel will 
be relying on electronic presentation methods to 


manage the documents during the hearing. 
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Alberta Wheat Pool 
and Manitoba Pool 
EClevators/United Grain 


Corowers 


On February 20, 1997, Alberta Wheat Pool 
(AWP) and Manitoba Pool Elevators (MPE) also 
referred to as “the pools,” announced their intention 
to acquire all issued and outstanding shares of United 
Grain Growers (UGG). UGG management treated 
the proposal as a hostile takeover attempt and initiat- 
ed a poison pill response that would be 
triggered if any individual shareholder acquired more 
than 15 percent of UGG common stock. The poison 
pill would allow all other UGG shareholders to buy 
additional stock at a discount, thereby diluting the 
pools’ holding to less than two percent. The pools 
currently own 14.98 percent of UGG shares. 


On March 18, 1997, AWP and MPE withdrew 
their offer as a result of a Manitoba Court of Queen’s 
Bench ruling that the pools had triggered the UGG 
poison pill. On March 25, 1997, the pools publicly 
stated that they remained interested in acquiring 
UGG and had asked the Competition Bureau to 


continue with its review of the transaction. 


The Director is also examining whether the 
interest currently held by the pools in UGG is an 
acquisition of a significant interest which would 


establish that a merger has already taken place. 


In terms of the impact of an acquisition of UGG 
by the pools, the focus of the Director’s examination 
is on the provision of grain handling services to 
farmers located in Alberta and Manitoba for which 
the pools are currently the dominant suppliers in 


their respective province. 


Stone Consolidated 
Corporation/Abitibi-Price ves 


On February 14, 1997, Stone Consolidated 
Corporation (Stone) and Abitibi-Price Inc. (Abitibi) 
entered into an agreement whereby they proposed to 
amalgamate the two companies. Upon completion of 
the transaction, the merged entity would be the 
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world’s largest producer of newsprint and of certain 
grades of uncoated groundwood papers. The Director's 
review focused on the impact of the transaction on 
competition in the markets for newsprint and for 
uncoated groundwood papers. 


Following a thorough assessment of the proposed 
transaction, the Director advised the parties on May 
13, 1997, that he did not have sufficient grounds to 
challenge the matter before the Competition 
Tribunal. The Director concluded that the transaction 
was unlikely to prevent or lessen competition 
substantially, given the relatively low market shares 
for the amalgamated entity, as well as the presence 
of other significant competitors. 


In particular, the merged entity would account for 
less than 30 percent of the newsprint production, even 
if the relevant geographic market were confined to 
eastern Canada, the region with the highest concen- 
tration of the parties’ mills. There exist several other 
significant newsprint producers in that market, most 
notably Donahue Inc., Avenor Inc. and Kruger Inc. 
With respect to uncoated groundwood papers, the 
merged entity’s presence in Canada and North America 
would be larger than for newsprint; however, the 
geographic market for these higher value-added 
products is broader, with some products being 
obtained from Europe. The merged entity would 
account for approximately 30 percent of uncoated 
groundwood paper production in North America. 


The transaction closed on May 30, 1997. 


CRIMINAL MATTERS 
Edmonton Area Land 


Su YVCYOrS 


This case involves charges under section 45 of the 
Competition Act against certain Edmonton area land 
surveyors for conspiring to prevent or lessen compe- 
tition in the production, sale or supply of 
specific surveying services in 1994. 

On April 21, 1997, the Attorney General filed a 
notice of motion for certiorari against Mr. Justice 


Tilley’s decision at the preliminary inquiry not to 


Om 
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commit to trial certain of the accused. The motion was 
heard on June 19, 1997, by Mr. Justice Ritter of the 
Alberta Queen’s Bench Court in Edmonton. Mr. Justice 
Ritter reserved judgment and will be providing a 
written decision in the last week of July 1997. 


Quebec Helico piers 


On September 3, 1993, the Director launched an 
inquiry in response to a complaint about a call for 
bids for the provision of short-term chartering 
(less than 30 days) as required for different types of 
helicopters. The complainant had received bids 
containing identical daily rates, despite the fact that 


there had previously been variations. 


On June 16, 1995, a charge of bid-rigging, 
pursuant to section 47 of the Competition Act, was 
laid against Hélicoptére Abitibi, Héli-Max, Essor 
Hélicoptéres, Héli-Transport, Hélicoptéres Nordic, 
Héli-Manicouagan, Hélicoptéres Viking, Héli-Excel, 
Héli-Express, Héli-Forex, Air Alma, I’Association 
Québécoise des transporteurs Aériens Inc. (AQTA) 
and its president, Mr. Brian Jenner. 

Following a preliminary inquiry held in March 
and June 1996, the Honourable Justice Dufour of the 
Quebec Court summoned to trial the 11 helicopter 
transport companies, the AQTA and Mr. Jenner. 


On May 5, 1997, the trial of the 11 companies 
was held in Quebec City. The Honourable Justice 
Trottier of the Quebec Superior Court is expected 


to render his decision in the near future. 


The date of the trial against the AQTA and 
Mr. Jenner has not yet been determined, as they are 
currently appealing their call to trial before the 
Quebec Appeal Court. 


Those found guilty of bid-rigging are subject to a 


fine, to a prison term of up to five years, or both. 


Decision on Quebec Notaries 


On June 27, 1997, the Supreme Court of Canada 
dismissed the appeal of 20 Quebec notaries seeking 
to have the Court rescind the search warrants 
obtained pursuant to an ex parte application of the 


Director’s authorized representative. 
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The Chief Justice dismissed the notaries’ motion 
agreeing with the grounds expressed in the February 5, 
1996, decision of the Federal Court of Appeal. 


The Federal Court of Appeal decision dealt with 
the issue of whether an appeal from the issuance of a 
search warrant by the Federal Court Trial Division 
lies to the Federal Court of Appeal. 


The Court held that it would not interfere with 
the trial judge’s decision that the motion to rescind 
the warrants was premature and should be left to the 


judge presiding at the trial on the merits. 


The Court further held that given the common 
law principle preventing appeals of interlocutory 
decisions in criminal proceedings and the absence of 
statutory authority in the Competition Act allowing 
such appeals, the Federal Court of Appeal had no 
jurisdiction to interfere with the trial judge’s decision. 


Van Lines 


On April 22, 1997, Allied Van Lines Limited, 
North American Van Lines Canada Ltd., United Van 
Lines (Canada) Ltd. and Atlas Van Lines (Canada) 
Ltd. challenged, in the Federal Court, a ruling by the 
presiding officer who ordered the exclusion of the 
van lines from oral examinations that commenced on 
April 7, 1997, pursuant to section 11 of the 
Competition Act. The Federal Court granted an 
interim order staying the oral examinations pending 


the disposition of the issue. 


A judicial review hearing was held on June 23, 
1997, and a decision is expected sometime in the fall. 


This follows the commencement of a formal 
inquiry in May 1996, by the Director, to examine 
allegations that the four van lines, operating in 
Canada, have breached the 1983 prohibition order 
with respect to the federal government tenders for 
the fiscal years 1995 to 1999. FAN 
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‘THE NUMBERS — APRIL 1 TO JUNE 30, 1997 


Criminal Matters Ma rketing Practices 
Complaints: 237 Complaints: 1,560 
Projects ongoing: 64 Projects opened: 126 
Inquiries*ongoing: 28 Inquiries: 4 
Matters resolved by Alternative Information contacts: 53 
Case Resolution (ACR): 6 Alternative Case Resolution (ACR): 0 
Referrals to the Attorney General: 0 Referrals to the Attorney General: 0 
Applications for inquiries Charges laid: 0 
under section 9: 1 is: : “i 
Applications for inquiries 
Searches: 0 under section 9: 2 
Written Advisory Opinions: 5 Inquiries formally discontinued: 2 
Inquiries formally discontinued: Z Written Advisory Opinions: 85 
New inquiries: 1 
Mergers 
Civil Her 
Ae tae ‘Total mergers reviewed: 105 
Complaints: 126 Notifiable transactions: 25 
Preliminary examinations Advanced Ruling Certificate 
commenced: 11 (ARC) requests/Notifiable 
Application for enquiries transactions: SB 
under section 9: 2 ARC requests: 43 
Inquiries in progress: 15 Arising from other examinations: 6 
Written Advisory Opinions: 0) Matters incomplete: OD 
Inquiries formally discontinued: 1 Matters complete: 30 
Inquiries resolved by ACR: l Applied to Competition Tribunal: 0 
Applications to 
Competition Tribunal: 0 Complaints and Public 
Representations before Reg. Bodies: 5 Enquiries Centre 


Complaints and Enquiries 


by telephone: Zan 
by letter: 373 
Requests for publications: BAF 
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How TO CONTACT THE COMPETITION BUREAU 


Anyone wishing to obtain general information or 
to make a complaint under the provisions of the Act 
should contact the Complaints and Public Enquiries 


Centre. 


Competition Bureau 
Industry Canada 

50 Victoria Street 
Hull, Québec 

K1A 0C9 


National Capital Region: (819) 997-4282 
Toll free: (800) 348-5358 

TDD? (hearing impaired) (800) 642-3844 
Facsimile: (819) 997-0324 


Internet: http://strategis.ic.gc.ca/competition 


CompAct is a quarterly publication of 
the Competition Bureau. 


© Her Majesty the Queen in Right 


of Canada (Industry Canada) 1997 


ISSN 1205-6537 
IC 51067-B 97-10 
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The appointment of Tom Wright as 
Deputy Director of Investigation and 
Research, Fair Business Practices, which was 
effective December 1, 1997, marks the final 
step in an interesting evolutionary process 
within the Competition Bureau. 


The process began in 1993 with the 
integration of the former Department of 
Consumer and Corporate Affairs (CCA) into 
the Department of Industry. At that time, 
some CCA Branches moved to other depart- 
ments, some became part of Industry Canada 
sectors, and others, like the Competition 
Bureau, remained intact within the Industry 
Department. However, the Consumer 
Products Directorate (CPD) was placed under 
the administrative responsibility of the DIR, 
as there were some similarities in its responsi- 
bilities to those in the Marketing Practices 
Branch of the Bureau. 


In early 1997, Konrad von Finckenstein, 
newly installed at the Bureau’s head, began the 
process of making CPD a more integral part 
of the Bureau. The first steps were to amalga- 
mate administrative functions such as finance 
and personnel. An integration Committee was 
established, which looked at everything else. 

It was pretty obvious from the start that a 

new Bureau Branch would be established 
combining functions of Marketing Practices 
with those at CPD. 


Industrie Canada 


Issue’ 6 / July-September, 1oUy 


Publications 


By late summer, the groundwork had been 
done. The biggest change would be for the 
CPD staff, many of whom are located in 
regional offices. But the Bureau staff would 
also have some adapting to do as the integra- 


tion brought a new consumer orientation to 


much of their work. 


In September, staff of the two Branches 
met together for a week in Cornwall, Ontario, 
to meet, to be briefed on their new organiza- 
tional structure and to begin to forge the 
working relationships that would be vital in 
the weeks ahead. On September 26, the Fair 
Business Practices Branch (FBPB, another 
abbreviation to get used to) was born. There’s 
an article in the following pages giving more 
detail about its birth and its philosophy. 


There is a lot of enthusiasm and excitement 
in the new Branch. CompAct will be keeping 
you posted on how it’s doing. ‘al 
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The Wright stuff 


Tom Wright, former Director General of 
Industry Canada’s Human Resources Branch, was 
appointed to the position of Deputy DIR, Fair 
Business Practices effective December 1, 1997. 


Mr. Wright has held a number of positions 
within the Department, including Director General, 
Regional Services Branch, and Director General, 
Materials Branch, as well as senior positions in the 
Aerospace Defence and Industrial Benefits Branch 
and the International Affairs Branch. He started his 
public service career in the Compliance Division of 
the Product Safety Branch at Consumer and 
Corporate Affairs Canada. 


Surf's up! 


Last March 18, 1997, investigators from the 
Bureau, members of provincial law enforcement 
organizations and the U.S. Federal Trade 
Commission conducted an intensive search on the 
Internet, looking for various web sites and user 
groups related to “Business Opportunities.” 


The purpose of the special task force was to 
identify potential business opportunities scams that 
could raise issues under the misleading advertising 
and deceptive marketing practices of the Competition 
Act. An e-mail message was sent to those companies 
or individuals who were identified during this surf 
day to inform them that their representations may 
raise issues under the Act. 


In our continuing efforts to educate and encour- 
age compliance with the Act, the Bureau intends to 


conduct more of these intensive Internet searches. 


Bilateral working group 
established 


On April 8, 1997, Prime Minister Jean Chrétien 
and U.S. President Bill Clinton announced the 
creation of a bilateral working group to address all 
aspects of cross-border telemarketing fraud. This 


group was spearheaded by the departments of Justice 
from each country and included representatives of a 
number of Canadian and American law enforcement 


agencies, including the Competition Bureau. 


The working group was established in recognition 
of the serious interprovincial and international law 
enforcement problems that are raised by deceptive 
telemarketing operations. These operations target 
consumers who reside outside local and national juris- 
dictions. The working group was striving to remedy 
these cross-jurisdictional enforcement barriers. It also 
shared knowledge in each country’s efforts towards 
educating consumers regarding how to avoid becoming 
victims of such deceptive telemarketers. Meetings of 
this group took place in June and September, 1997. 
Its report was released on November 20, 1997, and 
is available on the Competition Bureau web site 
(http://strategis.ic.gc.ca/competition). 


The Competition Bureau, with its expertise 
and involvement in combating illegal telemarketing, 
co-chaired the sub-group on Enforcement Co-opera- 
tion and Strategy as well as the sub-group that 
focused on prevention and education. 


Multi-level marketing and 
pyramid selling NEN) 
trend in architecture? 


A revised Bureau publication, Multi-level market- 
ing and pyramid selling compliance and enforcement 
guidelines, which was formerly known as the Section 
55 and 55.1 Information Bulletin, will soon be 
available to the public. The former document has 
been in circulation since the section came into force 
in January 1993. In addition to containing the text 
of the sections and the Bureau’s interpretation of the 
provisions, it also provided hypothetical examples 
that described how a plan would comply with the 


statute and how a plan may violate the provisions. 


Although most of the substantive information 
from the old publication has not been changed, the 
“new” guidelines now include additional information 
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on the Program of Advisory Opinions (and the new 
fees which came into force on November 3, 1997), 
Branch enforcement priorities and our 1-800 complaint 
line. 


The Consumer Products Directorate (CPD) 
and the Marketing Practices Branch (MPB) of the 
Competition Bureau officially integrated into a new 


branch — called the Fair Business Practices Branch 
(FBPB), on September 26, 1997. 


While MPB had always been part of the Bureau, 
CPD had been operating separately since the former 
Department of Consumer and Corporate Affairs 
became part of Industry Canada early in the 1990s. 
In April 1995, as part of Industry Canada’s new 
departmental structure, the responsibility for the 
program administered by CPD was transferred to 
the Director of Investigation and Research, head 
of the Competition Bureau. 


The integration itself had been developing for 
a number of years, ever since the government’s 
program review identified some overlapping 
mandates and policy activities in the operations 
of CPD and MPB. 


As both CPD and MPB have the same policy 
objectives and have worked in partnership in the past 
in developing guidelines and policy (e.g. the Made in 
Canada initiative), the integration will provide more 
opportunities to address marketplace issues in a 


cohesive manner. 


Bureau Director Konrad von Finckenstein and 
his Steering Committee have been the driving force 
behind the integration, shaping the new branch into 
one that will allow CPD and MPB to operate under 


a common legislative thrust in the Bureau. 


“The Fair Business Practices Branch will be a 
one-stop-shopping for consumers and businesses,” 
said von Finckenstein. 
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It should be noted that the new document is 
directed more towards effecting compliance with the 
Act than was the previous bulletin and that its goal is 
to provide a more comprehensive overview of the 


Bureau's objective of promoting compliance. ‘Al 


‘THAT’s FDBD...NO, WAIT...FDPB...OR IS Ir BPFD? 


Rather than a tack-on of CPD and MPB activities, 
the integrated branch means a blending of comple- 
mentary expertise from both organizations. Mr. von 
Finckenstein is confident this new synergy will 
enhance the Bureau’s efficiency and give it greater 
visibility in the regions. A new centralized Complaint 
Call Centre linked across Canada under a main data 
base is one initiative to meet that objective. 


In line with the Bureau’s mandate to encourage 
compliance with the law, FBPB will promote fair 
competition in the marketplace by discouraging 
deceptive business practices and by encouraging 
provision of accurate and sufficient information to 


enable informed consumer choice. 


The new branch will be responsible for promoting 
conformity with the Consumer Packaging and Labelling 
Act, the Textile Labelling Act, the Precious Metals 
Marking Act and the misleading advertising and 
deceptive marketing practices provisions of the 
Competition Act. 


But while the DIR envisions one-stop-shopping, 
many employees who voiced their perspectives 
at a CPD/MPB Integration/Planning Meeting in 
Cornwall, Ontario, this past fall termed the integration 
an “arranged marriage.” They recognized, however, 
that, as in any marriage, each partner loses some of 
his/her independent identity in the name of unity. 


“CPD went through team building over two 
years, and now employees must re-identify with their 
role in the workplace,” says Zane Brown, Deputy 
Director and member of the Steering Committee. 
“What it comes down to for them now is to be able 
to come home at the end of their day feeling their 


work was meaningful.” 


the 
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When organizations merge, it’s also much like a 
marriage in that new families are coming together. 
At the Cornwall meeting, employees expressed 
feelings of both apprehension and anticipation 
towards the changes and, fundamentally, to how things 
would look and operate on that first day back at work 


under the new branch. 


The first three days of the Cornwall meeting were 
dedicated to training and planning seminars for CPD 
and MPB employees to tackle any fears they may have 
had of the unknown. Integrated team role playing and 
project brainstorming helped get the ball rolling as 
many officers and support staff formed new working 


relationships. 


BILL C-20 
PROPOSED AMEND 


On November 20, 1997, Industry Minister John 
Manley tabled Bill C-20 in the House of Commons 
setting out proposed amendments to the Competition 
Act. The report of the Canada—United States Working 
Group on Telemarketing Fraud was released on the 
same day. It made several recommendations, including 
that “the governments of both countries and their 
respective agencies clearly identify telemarketing 
fraud as a serious crime,” and that “electronic 
surveillance as a tool against telemarketing fraud 


in both countries be explored further.” 


The proposed amendments would address these 
recommendations by creating a new criminal offence 
of deceptive telemarketing, and providing adequate 
mechanisms for punishment and prevention of the 
crime. They would also give the Competition Bureau 
stronger and more efficient tools to fight inter- 
provincial and international deceptive telemarketing. 
These tools include judicially authorized wiretap 
surveillance without consent, and improved interim 
injunctive relief against deceptive telemarketers, as 


well as against suppliers of repeat offenders. 


The Bill and the report are available on the 


Internet at: http://strategis.ic.gc.ca/competition. 
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“Tt has been a great ice breaker,” said Linda Blix 
of CPD in Winnipeg. “We now have a better under- 
standing of other people’s work environment and I 
can put a face on the officers I work with daily over 


the phone.” 


Like any marriage, the success of the integration 
depends largely on how strongly committed each 
member is to the new relationship. And with that 
commitment, mutual respect and trust will determine 


how resilient employees are to the changes to come. ‘al 


INTS TO THE COMPETITION ACT 


Summa IgG of proposed 


amendments 


The Bill amends the Competition Act and other 
Acts in consequence. The purpose of the amendments 
is to modernize the Act, keep pace with emerging 
business trends and enforcement requirements, 
improve enforcement efficiency, and clarify the law. 


The amendments will: 


1. create a new criminal offence, including strict 
disclosure requirements, to address the recent 
proliferation of deceptive telemarketing practices 
that prey upon consumers and erode the value of 


telemarketing as a legitimate marketing tool; 


2. provide quicker and more effective resolution of 
instances of misleading advertising and deceptive 


marketing practices; 


3. revise and clarify the law regarding ordinary price 


claims; 


4. allow judicially authorized interception of private 
communications (wiretap), without consent, as an 
investigative tool to tackle the most serious cases 
involving price fixing, bid rigging and deceptive 


telemarketing provisions; 
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5. improve the administration of the merger pre- 
notification process, while reducing the regulatory 
burden for business; 


6. expand the tools available to the Courts to 
address criminal conduct through consent resolu- 
tions and directive orders following conviction; 


7. formalize the Director’s existing responsibility in 
relation to the administration and enforcement of 
certain labelling statutes (the Consumer Packaging 
and Labelling Act, the Precious Metals Marking Act 
and the Textile Labelling Act); and 


8. change the title of the Director to 
“Commissioner of Competition.” 


These amendments were developed in close 


consultation with stakeholders. 


Proposed amendments 
relating to deceptive 
telemarketing 


Although deceptive telemarketers target all 
groups in society, they tend to focus on those that 


are the most vulnerable, such as senior citizens. 


Public education and industry initiatives have 
had some impact in addressing this problem. With 
diminishing resources available to law enforcement 
agencies, new statutory provisions that provide tools 
to deal with deceptive telemarketing practices are 
necessary for effective enforcement. One of these 
investigative tools is the judicially authorized inter- 
ception, without consent, of private communications 
to combat the most serious cases of deceptive telemar- 
keting, as well as for price fixing and bid rigging, as set 
out in the Competition Act (sections 45, 47 and 52.1). 


The proposed amendments dealing with deceptive 
telemarketing contain the following features. 


¢ A provision creating a new criminal offence will 
apply to situations involving the practice of using 
interactive telephone communications for the 
purpose of promoting the supply of a product or 


a business interest. 
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¢ The maximum penalty for the offence would be 
five years in jail, or a fine in the discretion of the 
court, or both. 


¢ A person engaging in telemarketing will be 
required to disclose certain types of information 
during the telephone call. The law will prohibit a 
number of other deceptive practices, such as 
requiring payment prior to delivery of a product 
that is offered for sale at a price grossly in excess 
of its fair market value. 


¢ The responsibility of corporations, and their 
officers and directors, for ensuring compliance 
with the law would be expanded. 


¢ Special provisions would make it easier for courts 
to issue interim injunctions to stop the operations 


of alleged fraudulent telemarketers. 


Proposed amendments 
relating to misleading 
advertising and deceptive 
marketing practices 


Misleading advertising and deceptive marketing 
practices can have serious economic consequences, 
especially when directed towards large groups or 
when taking place over long periods of time. This 
costs both competitors engaging in honest promo- 


tional efforts and consumers. 


Studies since the mid-1970s have concluded 
that criminal sanctions are an incomplete response 
to the problem of misleading advertising. Criminal 
prosecution has a number of drawbacks: the severe 
stigma associated with criminal sanctions; the inability 
to stop misleading advertising quickly; and the 
expensive, time- and resource-intensive nature of the 


criminal law process. 


Proposed amendments will change the focus of 
the misleading advertising and deceptive marketing 
practices provisions, from punishment to quick 
and efficient compliance, through the creation of a 


criminal/civil regime with the following features. 


¢ A criminal sanction, with a subjective mental 
element, will remain in place to deal with the 


most serious cases of misleading advertising. 
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* A new civil regime will be created. Most of the 
existing misleading advertising and deceptive 
marketing practices provisions will be enacted 


as reviewable matters. 


¢ Remedies available to the adjudicator will include 
cease and desist orders, interim cease and desist 
orders, administrative monetary penalties, 


information notices and consent orders. 


Proposed amendments 
relating to regular price 
claims 


Consumers often shop around or wait for prod- 
ucts to go on sale rather than buy at the “regular” 
price. Regular price representations and related 
savings claims can, therefore, be powerful marketing 
tools. 


Members of the retail industry as well as some 
consumer groups have expressed concern that the 
existing law lacks sufficient clarity to determine 
under what circumstances ordinary price claims may 
be made. The following specific amendments are 
proposed. 


e Misleading regular price representations will be 
made reviewable matters under the Act. 


¢ The legitimacy of regular price claims will be 
determined having regard to two alternative tests: 
- the price or prices at which a substantial 
volume of recent sales has occurred; and 
- the price or prices at which the product was 
recently offered for sale in good faith for a 
substantial period of time prior to the sale. 


¢ Where a regular price representation that fails to 
meet either test is shown by the advertiser not to 


be misleading, the court will not make an order. 
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Proposed amendments 
relating to notifiable 
transactions 


An effective merger review process benefits society 
because it helps maintain the competitive playing 
field that provides businesses and consumers with a 
choice of products at the best possible prices. The 
notifiable transaction provisions preserve the effec- 
tiveness of the review process because they allow for 
an assessment of the impact of large mergers on 
competition before the merger is completed. 


Experience with the mergers and the notifiable 
transaction provisions has identified a number of 
issues and ambiguities. To address them, the following 
amendments are proposed. 


e Parties required to pre-notify and supply 
information will be more clearly identified. 


¢ The circumstances in which the acquisition of 
interests in a combination would be subject to 
prenotification will be clarified. 


¢ Information to be submitted will be outlined in 


the regulations and be more relevant. 


* Conditions for obtaining interim orders will be 
relaxed so that the Director may, while conducting 
reviews, delay the closing of a merger that gives 


rise to serious concerns. 


¢ Failure to prenotify will no longer be punishable 
by imprisonment, but the fine will be raised to a 
maximum of $50,000. 
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Proposed amendments 
relating yey prohibition orders 


Section 34 of the Competition Act provides that a 
court may issue an order prohibiting a person from 
continuing or repeating an offence. These orders 


may also be obtained without securing a conviction. 


Although prohibition orders have been widely used 
and are very useful in prohibiting certain conduct, they 
do not authorize the issuance of prescriptive terms 
requiring that the accused take positive steps or 
engage in certain conduct such as implementing 
an in-house compliance program. Currently, there 
are also no provisions in the Act that allow for a 


prohibition order to be varied or rescinded. 


WHISTLEBLOWING STUDY 


In May 1997, the Bureau asked Mr. Charles 
Dubin Q.C. to conduct an independent study to 
review examples of whistleblowing experience in 
Canada and elsewhere, and the academic literature 
regarding the strengths, weaknesses and effectiveness 
of whistleblowing legislation. 


The study and an addendum were released 
publicly on November 18, 1997. The study found 
that the experience in other jurisdictions is that this 
type of legislation has had little impact, and concluded 
that amendments to the Competition Act to protect 
whistleblowers are not needed, as other processes are 


in place to provide protection. 
Examples of these processes are: 


¢ The operation of a toll-free 1-800 line, through 
which the Bureau already encourages people to 
come forward with questions, comments and 


complaints regarding the Competition Act. 


¢ The protection of the identity of informants 
through existing provisions in the Act, as well as 
the general informant privilege. 


¢ The development of internal reporting procedure 
through which corporations can encourage 
employees to provide timely, reliable information 


that would enable the company to take early 


Bu Keanna. 


Proposed amendments will make this a more 


effective enforcement tool. 
¢ Prescriptive terms may be included in court orders. 


¢ The courts will have the power to vary or rescind 


any order. 


¢ If the Attorney General proceeds on a contested 
basis, the right to lay any charges with regard to 
substantially the same facts will be forfeited. 


e A maximum statutory time limit of ten years 
will apply. ‘al 


corrective action. In its Bulletin on Corporate 
Compliance Programs, the Bureau has already 


suggested corporations develop such procedures. 


¢ The proposed amendments to the prohibition 
order provisions of the Act which could result in 
court orders requiring the establishment of cor- 
porate compliance programs, which could include 
protection for employees who discover and 


report wrongdoing. 


The study indicated that whistleblowing legisla- 
tion would not really provide a significant benefit to 
the Competition Bureau or encourage whistleblowers 
to co-operate with the Bureau more than they now 
do. Despite this conclusion, an addendum was pre- 
pared that set out and discussed elements that should 
be contained in whistleblowing legislation in the 


event the Government decided to follow that route. 


The Bureau will be initiating further consultations 
on important competition issues, including the study 
and its addendum, in 1998. These consultations will 
form the basis for consideration of subsequent 


amendments to the Act. 


The study and addendum are available on the 
Internet at: http://strategis.ic.gc.ca/competition. ral 
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ENFORCEMENT: CURRENT ACTIVITIES 


AVirport taxis 


In March 1997, the Director commenced an inquiry 
into the business conduct of a major Canadian airport and 
two taxi companies under section 45 of the Competition Act. 
The two taxi companies were alleged to have agreed on the 
fares to be charged to taxi passengers for trips originating 
from the airport. This pricing agreement was subsequently 
incorporated into a contract between the taxi companies 
and the airport for the exclusive right to service the airport 
taxi stand. 


The matter of this inquiry was resolved by way of a 
negotiated resolution, with the three parties undertaking 
to cease all agreements alleged to be contrary to the Act. 
The inquiry was discontinued in April 1997. 


Edmonton area land surveyors 


This case involves charges under section 45 of the 
Competition Act against certain Edmonton area land surveyors 
for conspiring to prevent or lessen competition in the pro- 


duction, sale or supply of specific surveying services in 1994. 


On April 21, 1997, the Attorney General filed a notice 
of motion for certiorari against the decision of Mr. Justice 
Tilley at the preliminary inquiry not to commit to trial certain 
of the accused. The motion was heard on June 19, 1997, by 
Mr. Justice Ritter of the Alberta Queen’s Bench Court in 
Edmonton. In his decision of August 13, 1997, Mr. Justice 
Ritter declined to grant certiorari. On September 8, 1997, 
the Attorney General discontinued all proceedings against 


the involved Edmonton area land surveyors. 


Ouebec helico pters 


On September 3, 1993, the Director launched an 
inquiry in response to a complaint from Hydro Quebec 
about a call for bids for the provision of short-term (less 
than 30 days) helicopter charter service. Hydro Quebec had 
received bids containing identical daily rates, despite the 
fact that there had been variations in the rates bid by the 


same parties to the same customer in a previous period. 


On June 16, 1995, a charge of bid-rigging, pursuant to 
section 47 of the Competition Act, was laid against 
Hélicoptére Abitibi, Héli-Max, Essor Hélicoptéres, Héli- 
Transport, Hélicoptéres Nordic, Héli-Manicouagan, 


Hélicoptéres Viking, Héli-Excel, Héli-Express, Héli-Forex, 
Air Alma, and I’Association Québécoise des ‘Transporteurs 
Aériens (AQTA) and its president, Mr. Brian Jenner. 


Following a preliminary inquiry held in March and June 
1996, the Honourable Justice Dufour of the Quebec Court 
committed to trial the 11 helicopter transport companies, 
the AQTA and Mr. Jenner. 


On May 5, 1997, the trial of the 11 companies was held 
in Quebec City. They were all acquitted on September 8, 
1997, by the Honourable Justice Trottier of the Quebec 
Superior Court. Mr. Justice Trottier cited a number of fac- 
tors which caused him to have a reasonable doubt that the 
identical prices were the result of agreement. 


The date of the trial against the AQTA and 
Mr. Jenner has not yet been determined, as they are 
currently appealing their committal to trial before the 
Quebec Appeal Court. 


Warner companies 


On September 30, 1997, the Senior Deputy Director of 
Investigation and Research filed an Application with the 
Competition Tribunal against Warner Music Canada Ltd. 
and its U.S. affiliates, Warner Music Group Inc. and WEA 
International Inc. (Warner companies). The Application, 
under section 75 of the Competition Act, results from the 
refusal by Warner companies to supply music reproduction 
and sales licences to BMG Direct Ltd. (BMG). BMG 
requires these licences to enable it to market Warner sound 
recordings (compact discs and cassette tapes) in Canada 
through its mail-order record club. It is estimated that 
some two million Canadians buy $200 million worth of 


sound recordings through record clubs each year. 


The mail-order record club business in Canada is domi- 
nated by The Columbia House Company (CHC). BMG 
became CHC’ only significant competitor when it entered 
Canada in late 1994. Warner owns a 50 percent interest in 
CHC and supplies CHC with the licences that are being 
refused to BMG. The Application alleges that because of 
BMG’ inability to obtain the licences, and its resultant 
inability to offer Warner sound recordings, BMG cannot 
provide its members with an adequate selection of music 
titles. As a consequence, BMG has been substantially affected 


in its business and may have to withdraw from the Canadian 
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market. Should BMG withdraw, CHC would be restored to 
its position of being the only significant mail-order record 
club in Canada, and consumers would no longer have the 
benefits of competition in this business. An Order is there- 
fore being sought from the Tribunal requiring the Warner 
companies to supply BMG with the necessary licences. 


The Application against the Warner companies (No. 0601) 
may be examined at the Registry of the Competition 
‘Tribunal, or a copy may be obtained through a fax-on-demand 
service by dialing (819) 956-7139. It is also available on the 
Competition Tribunal web site at http://www.ct-tc.ge.ca. 


Premier Health Club 


On February 25, 1997, 891249 Ontario Limited, 
carrying on business as Premier Health Club, pleaded 
guilty to offences contrary to paragraphs 52(1)(a) and 
59(1)(a) of the misleading advertising provisions of the 
Competition Act. A fine of $30,000 was imposed by the 
Provincial Court of Ontario, in Toronto. 


The illegal conduct involved the promotion of member- 
ship for health clubs through scratch and win cards where 
the “winners,” to avail themselves of the vacation prizes, 
had to join the health club for a year at a total cost of $402 
and had to pay undisclosed costs in relation to the vacations 
offered. The scratch and win cards were distributed to 
500,000 residents in the Greater Metropolitan Toronto area. 


In addition to the fine, a prohibition order of five years 
was imposed on the accused company and any related com- 
panies and on each and every one of their directors, officers 
and employees. The terms of the order require, among other 
things, that the company and its directors do not conduct a 
promotional contest without adequate and fair disclosure of 
the number and approximate value of the prizes. The order 
also prohibits the promotion of health club memberships by 
misrepresenting the actual cost of the registration fees or by 
giving a false impression that such fees have been waived or 


reduced because a potential consumer has won a contest. 


HMI and Click Modeling 


On June 9, 1997, Mr. Shannon Hoehn and Click 
Modeling and Talent Agency of Canada, operating as HMI 
Model and Talent Agencies (HMI) pleaded guilty to 
15 counts of misleading advertising contrary to paragraph 
52(1)(a) of the Competition Act. The offences relate to 
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misrepresentations in Metropolitan Toronto area newspapers 
that specific modeling and acting opportunities were available 
through HMI. The Competition Bureau’s investigation 
determined that HMI was not in the business of securing 
modeling or acting jobs for its customers, but was in the 
business of selling courses or photographs. 


HMI was fined $200,000 and Mr. Hoehn was fined 
$4,300. The fine imposed on Mr. Hoehn was applied to the 
reimbursement of victims. In addition to the fines, a prohi- 
bition order was imposed on both Mr. Hoehn and HMI 
for five years. A term of the prohibition order states that 
Mr. Hoehn and HMI will comply with the Act by not mis- 
representing the nature of modeling and acting opportunities. 


Canadelle (WonderBra Brand) 


On September 25, 1997, Canadelle Ltd. was fined a 
total of $15,000 in Quebec Court after pleading guilty to 
three charges of contravening the federal Textile Labelling Act. 


The charges relate to 2,326 of the company’s WonderBra 
brand bras, which had been made in Costa Rica and imported 
for distribution in Canada. The original labels were replaced 
with labels stating “Made in Canada,” constituting a violation 
of the Act. 


Bank of Nova Scotia/N ational 


“Crust merger 


On June 24, 1997, the Bank of Nova Scotia announced 
that it would acquire via a public offer the shares of 
National Trustco Inc. The transaction was reviewed under 
the merger provisions of the Competition Act. The parties 
also needed the approval of the Superintendent of Financial 
Institutions and the Minister of Finance. 


The Bureau’s examination initially suggested that there 
may be competition-related issues in certain local geographic 
markets. Following further analysis, these concerns were 
mitigated by the presence of other competitors in these 
markets. The Bureau also recognized that the evolving 
nature of this sector may allow the opportunity for either 
entry or new means of providing service within these markets. 
As a result, the parties were advised that the Bureau was of 
the view that grounds did not exist at that time to make an 
application to the Competition Tribunal under the merger 
provisions of the Act with respect to this transaction. 
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Based on the significance of the financial services sector 
in the economy, the evolving regulatory regime, the level of 
innovation and the changing competitive dynamics, including 
the trend towards rationalization and the concern that this 
may raise with respect to interdependent behaviour in the 
industry, it is the Bureau’s intention to closely follow devel- 
opments in this sector. This transaction also allowed the 
Bureau to improve its analytical approach to mergers 
between deposit-taking institutions, and its work in this 


area is continuing. 


Developments in the Cast case 


On September 17, 1997, on application by the Director 
and with the consent of Canada Maritime Services Limited 
and the Royal Bank of Canada, the Competition Tribunal 
issued an order that stayed the Director’s challenge of the 
acquisition of the Cast Group by Canada Maritime. The 
challenge was initiated by application to the Tribunal on 
December 20, 1996, under section 92 of the Competition Act. 


The order was issued after the Director presented evi- 
dence that Maersk Canada Inc., Sea-Land Services Inc. and 
P&O Nedloyd announced that they would be entering into 
the market for intermodal non-refrigerated containerized 
shipping services through the Port of Montreal between 
Northern Continental Europe/United Kingdom and 
Ontario/Quebec. The order allows the Director to deter- 
mine if the new entry is likely to resolve the lessening of 
competition resulting from the merger. The order also 
provides that if the Director does not move to lift 
the stay by March 31, 1998, the application under 
section 92 challenging the merger is dismissed. 
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Alberta Wheat Pool and 
Manitoba Pool Elevators / 
United Grain CGarowers 


As reported in Issue 5 of CompAct, the Competition 
Bureau was conducting a review of the impact on competi- 
tion in the provision of grain handling services in the 
provinces of Alberta and Manitoba in the event that Alberta 
Wheat Pool (AWP) and Manitoba Pool Elevators (MPE) 
were to acquire control of United Grain Growers (UGG). 


However, on July 17, 1997, the shareholders of UGG 
approved a strategic alliance with Archer Daniels Midland Co. 
(ADM) whereby ADM could acquire up to a 45 percent 
interest in UGG, thereby denying AWP and MPE the 
opportunity to acquire control of UGG. 


The Director is therefore discontinuing his inquiry into 
this matter. ‘al 
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Ma rketing Practices 


a oti or 538 Complaints: 2,859 
: Projects ongoing: 60 Projects opened: 244 
: Inquiries ongoing: ; 28 Inquiries started: 6 

Matters mold by Alternative Case Examinations started: 124 
Eee ‘Resolution (ACR): 6 Information contacts: 145 
pees to the Attorney General: 0 Inquiries resolved by Alternative 
Applications Mor i inquiries Case Resolution (ACR): 0) 
under section 9: / Referral to Attorney General: 1 
Searches: 0 Charges Laid: 0 
Written Advisory Opinions: i Application for inquiries 
Inquiries formally discontinued: a under section 9: ye 
New inquiries: 3 Inquiries formally discontinued: 4. 
Written Advisory Opinions: 171 
Civil Maters 
Complaints: 230 Mergers 
Preliminary examinations ‘Total mergers reviewed: 193 
commenced: 16 Notifiable transactions: 44 
Application for enquiries under s.9: 3 ARC requests/Notifiable 
Inquiries in progress: 13 transactions: 56 
Written Advisory Opinions: 0) ARC requests: 86 
Inquiries formally discontinued: 6 Arising from other examinations: x 
Inquiries resolved by ACR: 2 Matters incomplete: 51 
Applications to Competition Tribunal: 2 Matters complete: 142 
Representations before Reg. Bodies: 6 Applied to Competition Tribunal: 0 


Complaints and Public 


Enquiries 
Complaints and enquiries 
by telephone: 15,330 
by letter: 2,921 
Requests for publications: 22996 
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How TO CONTACT THE COMPETITION BUREAU 


Anyone wishing to obtain general information or 
to make a complaint under the provisions of the Act 
should contact the Complaints and Public Enquiries 
Centre. 

Competition Bureau 

Industry Canada 

50 Victoria Street 

Hull, Québec 

KIA 0C9 


National Capital Region: (819) 997-4282 
‘Toll free: (800) 348-5358 
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At the Competition Bureau we can go for 
months, quietly going about our work of 
ensuring conformity with the provisions of the 
various pieces of legislation. Then we can get 
hit from a whole lot of different directions: the 
January ice storm in Eastern Canada; the 
Royal Bank/Bank of Montreal proposed merg- 
er; or someone trying to take advantage of 
people’s inherent gullibility with Valentine’s 
Day scratch and win cards that promise easy 
money. These are just a few examples of high 
profile activities that captured our attention in 
the early days of 1998. 


These particular events are certainly not 
of equal significance, yet each occupied the 
Bureau’s attention in a significant way, and 
each demonstrates another aspect of the wide 


variety of our work. 


The Ice Storm affected many Bureau 
employees directly. Some city dwellers were 
inconvenienced by power interruptions, while 
other people in the city and in rural areas were 
visited by great hardship from ice damage and 
the results of lengthy power outages. Many 
worked tirelessly as volunteers helping out the 
really badly off or checking on friends and 
neighbours. Our headquarters building in 
Hull, Quebec, was closed down for a period of 
time as Hydro Quebec struggled to restore 
service, but Bureau operations were quickly up 
and running at 235 Queen Street, thanks, in 
no small part to the help and support that we 
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received from many of our colleagues in the 
C.D. Howe Building. 


The announcement of the proposed bank 
merger came with even less warning than the 
ice storm, yet it certainly did not catch us 
unprepared. Bureau officials have been antici- 
pating big changes in the financial sector, as 
witnessed by our submission to the Department 
of Finance task force, last November. Our 
study of this merger plan, expected this fall, 
will include the solicitation of public comment. 
Documents related to the proposed 
merger are available on our web site 
(http://strategis.ic.gc.ca/competition). 


The scratch and win card phenomenon, 
which we first became aware of at the end of 
last year, resurfaced before Valentine’s Day. 
Our Complaints and Public Enquiries Centre, 
which has recently been renamed as the 
Information Centre, received literally thousands 
of calls from people wondering about the 
legitimacy of the scheme whereby recipients 
scratch off squares on a card, and if they are a 
“winner,” and everybody is, can call a 1-900 
number for information about their prize. 
While, arguably, the scheme is not illegal, our 
agents explain that a 900 call is certainly not 
free, and that the prizes are almost never even 
close to being worth the cost of the call. 


These are just a few of the issues that the 
Competition Bureau has dealt with over the 
past few months. ‘al 


Canada 
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NEWS FROM THE BUREAU 


New logo 


The Competition Bureau now has a new logo 
which will soon be appearing on its publications, at 
the bottom left corner. In colour applications, the 
logo will appear as curved lines in deep blue and rust, 
topped by a maple leaf, with the words Competition 
Bureau/Bureau de la concurrence underneath. 


Otherwise it will appear as a single colour. 


Fees and service standards 


On November 3, 1997, the Competition Bureau 
began charging fees for some services and regulatory 
processes that it provides under the Competition Act. 
The Fee and Service Standards Policy supports the 
Bureau’s main goal of maximizing conformity with 
the law since the fees are linked to more effective 

_service delivery. The policy is also consistent with 
the government’s Cost Recovery and Charging 
Policy which ensures that fees are targeted only to 
those parties who obtain direct benefit, over and 


above that received by the general public. 


The new policy relates to a very limited number 
of services or regulatory processes under the Act, 
namely Advisory Opinion (AO) requests, Advance 
Ruling Certificates (ARC) requests, Premerger 
notification (PMN) filings and photocopies. (Please 
see the fee schedule on page 11 for specific fees and 
applicable taxes.) 


In developing this policy, consideration has been 
given to the comments received during the 1993 
User Fee Consultation and the 1995 Advisory 
Opinion Survey. More recently in June 1997, the 
Competition Bureau held User Fee Policy 
Development Fora in Montreal, Toronto and 
Vancouver. These were followed by the publication 


of a consultation paper in Part I of the Canada 


Comp et it tour 


B uteevaan 


Gazette and wide distribution of the paper and 
Business Impact ‘Test in July 1997. Those consulted 
included members of the legal and business 
communities, a number of associations and the 
general public. These consultations provided very 
valuable feedback to the Bureau regarding business 
requirements and expected turnaround times. They 
also emphasized the need for transparency and 
accountability and a more business-like approach to 


delivering Bureau services. 


The approved policy was published in Part I of 
the Canada Gazette, as required by the Department 
of Industry Act. Additional information was also made 
available to stakeholders and the general public with 
the publication of the Fee and Service Standards 
Pamphlet and the Fee and Service Standards 
Handbook. The handbook contains comprehensive 
information relating to the application of the 
policy and can be accessed on the Internet at 


http://strategis.ic.gc.ca/competition. 


The Bureau is currently preparing a revised 
version of the handbook to address a number of 
issues raised since the introduction of the policy, 
including those relating to the application of the 
GST. In addition, a document setting out the most 
frequently asked questions about the Bureau’s new 
policy and the Bureau’s responses is being prepared. 
This will be entitled “Most Frequently Asked 
Questions” and will be available shortly. Regular 
updates will be made as needed. 


The Bureau is also continuing its process of 
refining service standards, which consists of three 
main components, namely, performance measurement, 
benchmarking and the development of management 


information systems. 


News from the Competition 


Pe rfo YINANCeE MeEASUMES 


Performance measurement exercises are under- 
way to determine the scope of any new reporting 
requirements related to the fees and service standards 
policy. The intent is to assess various work flows, 
improve internal processes and establish additional 
service standards. If possible the objective is to 
improve on the initial standards established with 


the fee approval. 


Benchmarking 


Key processes will be benchmarked against 
“best-practices” in other jurisdictions to ensure that 
clients receive the service they expect, that employees 
are continually challenged to strive for service 
improvement and that the Bureau continually looks 


for opportunities to improve service levels. 


Repo uting 


Finally, tied to performance measurement and 
benchmarking, is the need to assess the Bureau’s 
current information systems to ensure that appropriate 
data are captured for reporting and management 
decision purposes. These systems will also flag 
potential problem areas so remedial action can be 
taken before any negative impact is felt by Bureau 


clients. 


In addition, the Bureau is preparing for a 
fee forum in the fall of 1998. This session will be 
held with major stakeholders to review the Bureau’s 
performance during its first year of operation under 


a fees and service standards regime. 
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Advisory opinions 


The Competition Bureau will begin publishing 
certain of the advisory opinions given under the fees 
and service standards policy. These will be published 
in full with the consent of the party or in a more 
generic form to protect sensitive information, again 
with the consent of the party. The first such advisory 
opinion can be found in this issue under “Current 
Activities.” 

If you have any questions or comments on our 
policy or its application, please contact the Bureau 


at the numbers listed at the end of this issue of 
CompAct. ‘a 


News from the Gom pe tit item 


Compressed gas 


On October 9, 1996, Mr. T. John Tindale, the 
former President of Canadian Oxygen, was convicted 
and sentenced to a $35,000 fine under paragraph 
45(1)(c) of the Competition Act. The trial was held 
before Mr. Justice Matlow of the Ontario Court 
(General Division). Mr. ‘Tindale subsequently 
appealed his conviction under section 11(b) of the 
Charter on the grounds that he was denied a trial 
within a reasonable. period of time. The appeal, 
heard on October 22-23, 1997, was dismissed by Mr. 
Justice Rosenberg with whom Justices Findlayson 
and Moldaver agreed. Written reasons were provided 
on November 4, 1997. This brought the case to a 
close and ended the Compressed Gas Inquiry, which 
commenced on May 10, 1990, respecting a market 
sharing and price fixing conspiracy on various bulk 
cases. Prior to the conviction of Mr. Tindale, a num- 
ber of other corporations and their executives who 
participated in the conspiracy had been convicted as 


a result of guilty pleas. 


Notaries in €strie, Québec 


On October 6, 1997, the “Association des notaires 
du district de St-Frangois,” which consists of approx- 
imately 60 notaries, located mainly in Windsor, 
Richmond, Bromptonville and Sherbrooke, Québec, 
consented to a prohibition order pursuant to sub- 
section 34(2) of the Competition Act. 


The prohibition order contains three main 
sections. First, it forbids the Association and its 
members to continue or repeat acts which could 
constitute an offence contrary to paragraph 45(1)(c) 
of the Act, the conspiracy provision, through agree- 
ments or arrangements dealing with services offered 
by notaries, market sharing or professionnal fees. 
Second, the Association must inform its new and 
existing members of the contents of the order and 
third, it must publish the contents of the order in 


local newspapers. 


This concluded the inquiry initiated by the 
Bureau in July 1993 into allegations that the 


Association and its members had conspired to fix 


Bu Kievan 


ENFORCEMENT: CURRENT ACTIVITIES 


uniform fees for their professional services required 
for the purchase and sale of real estate in Québec. 
The delay in the investigation was due in part to 
legal proceedings challenging the constitutional 
validity of oral examinations pursuant to paragraph 
11(1)(a) as one of the formal powers of investigation 
of the Director. The validity of these oral examina- 
tions was confirmed by the Federal Court of Appeal 
on June 13, 1995. Leave to appeal to the Supreme 
Court of Canada was denied on April 3, 1996. 


Van Lines 


As was previously reported in issue number 5 of 
CompAct, Allied Van Lines Limited, North American 
Van Lines Canada Ltd., United Van Lines (Canada) 
Ltd., and Atlas Van Lines (Canada) Ltd., challenged, 
in Federal Court, a ruling by the presiding officer who 
ordered the exclusion of the van lines from oral 
examinations that were being conducted pursuant to 
section 11 of the Competition Act. The presiding offi- 
cer concluded that the presence of the van lines and 
their counsel at any examination, other than their 
own, would be prejudicial to the effective conduct of 
the examination and the inquiry and would result in 
the disclosure of confidential commercial informa- 
tion. These are both grounds for exclusion 
of persons whose conduct is being inquired into 


pursuant to subsection 12(4) of the Competition Act. 


On October 7, 1997, Mr. Justice Richard of the 
Federal Court of Canada dismissed the application 
for judicial review to quash the ruling of the Presiding 
Officer, Richard A. Wagner, made on April 7, 1997. 


The application dealt with two issues. First, 
whether the ruling of exclusion amounted to an error 
of law or a reviewable error of fact pursuant to sub- 
section 18(1) of the Federal Court Act and second, 
whether holding an in camera hearing to determine 
the nature of the confidential information contra- 
vened the principles of procedural fairness. 


The judge upheld the presiding officer’s ruling 
of exclusion and decided that he exercised procedural 


fairness in allowing an in camera hearing. 


News from the oom ple + it inom 


“Loronto electrical contractors 


On December 19, 1997, in the Ontario Court 
(General Division), in Toronto, four electrical con- 
tractors, Plan Electric Co., Ainsworth Inc., Guild 
Electric Limited, and The State Group Limited pled 
guilty to bid-rigging contrary to section 47 of the 
Competition Act. Plan was convicted on 13 counts and 
fined $750,000, Ainsworth was convicted on seven 
counts and fined $750,000, Guild was convicted on 
six counts and fined $300,000, and State was convicted 
on 13 counts and fined $750,000. These parties 
received favourable treatment for entering early 
guilty pleas. Ainsworth and Plan also received addi- 
tional consideration as a result of having co-operated 


with the Director’s investigation of the matter. 


These fines, imposed by Mr. Justice Ewaschuk, are 
the second highest ever imposed in a bid-rigging case. 


The charges relate to the period from 1988 to 
1993 and are the result of an extensive criminal 
investigation conducted by the Competition Bureau. 
The majority of tenders on which the companies 
were convicted involved a scheme of covert agree- 
ments which affected electrical sub-contracts for the 
renovation of commercial office space, including 
leasehold improvements at Pearson Airport’s 
Terminal III. Some companies were also convicted 
of rigging tenders related to major new construction 
projects, including the SkyDome Hotel and BCE 
Place — Phase 2. 


The Bureau is continuing to investigate allega- 
tions of bid-rigging by other electrical contractors, 
and related conduct by a general contractor, in the 
Toronto area. The Bureau anticipates making 
recommendations concerning these other parties to 


the Attorney General in the near future. 
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The Queen v. Service 
Sanitaire. iS. ne. 


On October 14, 1997, Service Sanitaire R.S. Inc. 
of Berthierville, Quebec agreed before Mr. Justice 
Levesque of the Quebec Superior Court to a prohi- 
bition order under subsection 34(2) of the 
Competition Act. 


The justification for the order is behaviour that may 
lead to the commission of an offence under section 47 
of the Competition Act. The case pertains to a request 
for bids to provide waste collection and disposal services 
for municipalities in the Mauricie region of Quebec. 
The order is for five years and applies to the company, 
any other affiliated companies and all directors, man- 
agers and employees. ‘This case stems from the plea 
of guilty by Gestion des Rebuts DMP Inc. in April 
1996 for its involvement in a conspiracy, for which it 
paid a fine of $1,950,000; the plea by Pierre Paré, 
who paid a fine of $550,000 in January 1997; and the 
pleas by Mr. Briére and Mr. Caron, whom the Court 
sentenced to 12 months’ imprisonment to be served 
in the community. This decision closes the file on 


the waste management industry in Mauricie. 


Successful PACER in magazine— 
based fund raising 


The Director commenced an inquiry in May 1996, 
following the receipt of a complaint that the domi- 
nant supplier of magazine-based school fund raising 
plans in Canada was engaging in a practice of anti- 
competitive acts directed at its only competitor. The 
preliminary examination provided reasonable grounds 
to believe that the activities by the dominant firm 
and a related refusal by a major magazine publisher 
to continue supplying the dominant firm’s competitor, 
provided grounds for the making of orders pursuant 
to sections 79 and 75 by the Competition Tribunal. 


News from the Glowing ye tint mom 


Negotiations between the Competition Bureau 
and the parties under inquiry ultimately resulted in 
an alternative case resolution (ACR) being reached in 
September 1996, whereby the dominant firm ended 
certain alleged anti-competitive conduct and the 
complainant was re-authorized by the major publisher 
to carry its magazines. As steps were taken to correct 
the anti-competitive situation, the matter did not 
proceed to the Tribunal and the Director’s inquiry 
was discontinued. As part of the ongoing monitoring 
of ACRs, the Competition Bureau was recently 
informed in writing by the complainant that this 
resolution has allowed it to compete effectively with 
the dominant firm. Consequently, competition in the 
market has been restored and enhanced to the benefit 


of Canadian schools and magazine pubishers. 


Developments regarding 
Southam divestiture & 
variation order 


On March 20, 1997, the Supreme Court of 
Canada upheld the Competition Tribunal’s decision 
that the merger between Southam and Lower 
Mainland Publishing Limited was likely to result in 
a substantial lessening of competition in the North 
Shore print real estate market and ordered Southam 
to divest itself of either the whole Real Estate Weekly 
or the North Shore News within the following six- 
month period. The Court also confirmed that should 
Southam not have completed the ordered divestiture 
at the expiration of this six-month period, the Director 
could apply for the appointment of a trustee to 


realize the sale in Southam’s stead. 


On July 28, Southam brought an application 
under section 106 of the Act to vary the divestiture 
order. Southam’s application sought to allow the 
divestiture of only the North Shore edition of the 
Real Estate Weekly, instead of all 16 editions. A 
purchase agreement, conditional on the Tribunal 


granting the 106 application, had been entered into 


Buv ean! 


between Southam and a prospective purchaser who 
operated a small publication on the North Shore. 
The Director opposed the variation application on 
a number of legal grounds and because he believed 
that the varied order would not provide an effective 
remedy to the identified lessening of competition. 
Hearings were held in Vancouver in November 1997. 


On December 2, the Bureau applied for an order 
appointing a trustee since the 180-day period had 
expired and the divestiture had not taken place. On 
December 8, Southam applied for an extension of 
the 180-day period in which it retains control over 
the divestiture process. On January 8, 1998, the 
Competition Tribunal rejected Southam’s variation 
application. The Tribunal concluded that the evidence 
did not support the claim that the proposed variation 
would prove effective in remedying the lessening of 
competition. The Tribunal concluded, at page 48, 
that “Although the original divestiture order goes 
farther than strictly necessary to restore competition 
in the relevant product and geographic market, it 
must be preferred to a remedy that does not go far 
enough.” Finally the Tribunal granted Southam a 
50-day extension period, running from the January 8 
decision until March 4, to complete the divestiture 
initially ordered. The Tribunal decided it would not 
be unreasonable to grant Southam this 50-day exten- 
sion to offset the portion of the original 180-days 
over which the variation application was outstanding. 
If the divestiture is not completed by March 4, a 
trustee will automatically be appointed to exclusively 


conduct the sale. 


News from The ‘Grom pre +1 t trown 


Crreat-West/lLondon Life 


On August 19, 1997, Great-West Life Assurance 
Company (Great-West Life) and Great-West Lifeco 
Inc. announced a bid to acquire the London Insurance 
Group Inc. (London Insurance), including the com- 
pany’s London Life Insurance Company subsidiary. 
The Royal Bank of Canada withdrew its earlier bid 
for London Insurance shortly thereafter. 


Both Great-West Life and London Insurance are 
life and health insurance companies. In terms of life 
premiums, in 1996, Great-West Life ranked seventh 
in individual insurance in Canada and fourth in 
group insurance. London Insurance ranked first in 
individual insurance and sixth in group insurance. 
Upon completion of the transaction, the merged 
entity would rank first in both individual and group 


insurance. 


The Bureau’s examination focused on the impact 
of the transaction on competition in markets for 
commercial mortgages, individual insurance, group 
insurance and annuity products. Following a thorough 
assessment of the proposed transaction, the Bureau 
advised the parties on November 4, 1997 that it did 
not have sufficient grounds to challenge the matter 
before the Competition Tribunal. 


The Bureau based its conclusion on the fact that 
in all of the relevant defined product and geographic 
markets, the post-merger combined market shares of 
the parties and the four largest competitors would be 
either below or very near the thresholds established 
in the Merger Enforcement Guidelines. As well, 
there are a large number of competitors remaining in 
all of the defined markets. Based on this information, 
the Bureau concluded that the proposed transaction 
was not likely to lessen or prevent competition in any 


market in Canada. 


The transaction closed on November 13, 1997. 
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Pro posed accountin mergers: 


Coopers & Lybrand/Price 
Waterhouse Canada; and 
Ernst & Young/KPMa 


On September 19, 1997, Coopers & Lybrand and 
Price Waterhouse announced plans to merge their 
operations worldwide. Publicly available information 
suggests that the combined company would represent 
approximately 25 percent of the Canadian accounting 
industry, representing approximately $600 million of 
annual revenue. In December 1997, the worldwide 
partners of both firms approved the proposed merger. 


On October 20, 1997, Ernst & Young and KPMG 
announced a proposed merger of their accounting 
firms. According to press articles, the transaction 
would create the largest accounting firm in the world 
with annual revenues of $15 billion (U.S.) and approx- 
imately 12,000 partners worldwide. The transaction 
would also create the largest accounting firm in 
Canada, with annual revenues of approximately one 
billion dollars (Cdn), representing approximately 
40 percent of the Canadian accounting industry. 

The transaction is subject to approval by the partners 
of both firms. 


The Bureau is currently examining these proposed 
mergers to determine whether either or both would 
result in a substantial lessening of competition in 
various accounting markets, with particular emphasis 


on their impact in the provision of auditing services. 


News from the Com pre fil tices 


Dara Washington etal. 


On January 29, 1997, the Competition Tribunal 
issued a consent order with respect to certain acquisi- 
tions by Mr. Dennis Washington, a Montana-based 
businessman, in the British Columbia marine trans- 
portation industry. The Director had alleged that 
Washington’s ownership of both Seaspan International 
Ltd. and C.H. Cates & Sons, the only two providers of 
ship berthing services in Vancouver, was likely to pre- 
vent or lessen competition substantially. The Director 
had further alleged that Washington’s ownership of 
both Seaspan and Norsk Pacific Steamship Company 
Limited was likely to prevent or lessen competition 
with respect to chip barging and covered barging in 
British Columbia coastal waters. The Tribunal order 
established a 12-month time frame for Washington to 
effect certain asset divestitures in three markets: ship 
berthing in Burrard Inlet of Vancouver; chip barging 
in British Columbia coastal waters; and covered barging 
in British Columbia coastal waters. 


In September 1997, the covered barging assets 
required to be divested were sold to Gemini Marine 
Services Ltd. of Garden Bay, British Columbia. 

In October 1997, the chip barging assets required 
to be divested were sold to a group led by North 
Arm Transportation Ltd. of Vancouver. 


With regard to ship berthing, Washington filed, on 
December 1, 1997, before the Tribunal an application 
to vary the January 29, 1997 Tribunal order, so as to 
remove the obligation on Washington to effect the ship 
berthing divestiture. In that application, Washington 
asserted that the entry in early October 1997 into the 
Burrard Inlet ship berthing market by Tiger Tugz Inc., 
an affiliate of Rivtow Marine Ltd. (the second largest 
ship berthing and barging operator in British 
Columbia), is likely to alleviate the competition con- 
cerns which were alleged to arise from Washington’s 
ownership of both Seaspan and Cates. This matter is 
currently pending before the Tribunal. 


Bureau 


Quinness/Grand Metropolitan 


On May 13, 1997, Guinness plc (Guinness) and 
Grand Metropolitan plc (Grand Met) announced their 
intentions to create a new company, called GMG 
Brands, which would encompass both companies’ spirits 
businesses, thereby creating the world’s largest spirits 
producer. These multinational corporations are active 
in the spirits industry in Canada through their affiliates 
United Distillers Canada Inc. and IDV Canada, respec- 
tively, and sell such leading brands as Johnnie Walker 
scotch, Smirnoff vodka and Tanqueray gin. 


A thorough assessment of the likely effects in 
Canada of the transaction was undertaken, including 
extensive information gathering from competitors and 
provincial liquor authorities, as well as consultation 
with foreign antitrust authorities reviewing the same 
matter, especially the Federal Trade Commission (FTC) 
in the United States and the European Commission. 


On December 16, 1997, the Bureau advised the 
parties that it was of the view that the transaction would 
have the likely effect of substantially lessening competi- 
tion in all Canadian provincial markets for dry gin and 
standard scotch whiskey. In particular, the merged entity 
would own five of the six leading dry gin brands and 
two of the three leading standard scotch brands. This 
high level of concentration is combined with significant 
barriers related to brand building and entry into the 
provincially controlled retail environment. The Bureau 
also found that the Consent Decree agreed to by the 
parties and the FTC in the United States would have 
the effect of removing the alleged substantial lessening 
of competiton (SLCs) in Canada. This will require 
divestitures of Bombay Sapphire gin and Dewar’s scotch. 
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A\dvisory opinion—buying 
group 


When is a buying group the true purchaser of 
articles and not a sham established to allow otherwise 
separate purchasers to enjoy an illegal advantage over 
their competitors? In a recent advisory opinion the 
Bureau departed from the three indicators it has 
traditionally used in determining whether a buying 
group is bona fide.' 


The buying group in question combines the 
volumes of its members’ purchases to qualify for price 
concessions from suppliers but varies from the tradi- 
tional buying group in the following ways: 

* members must make a legally binding commit- 
ment to purchase a specific volume of product, 
subject to a maximum per unit price, prior to any 


supplier being asked for a supply proposal; 


* all supply/purchase contracts are entered into 
by the chosen supplier and each member of the 
group individually, at the price negotiated by the 
buying group administrator; 


¢ the buying group does not accept liability for 
payment for the goods. 


Membership in the buying group is open to all 
Canadian companies in the industry sector involved 
on a non-discriminatory basis, and the buying group 
has committed to take reasonable steps to advertise 
its existence to parties with a potential interest. This 
fact would avoid the possibility that the proposed 
buying group would either favour or disadvantage 
specific companies. It was also considered noteworthy 
that the products in question were not a significant 
component of the industry’s inputs and therefore 
non-members were unlikely to be placed at a real 
competitive disadvantage. 


' The three indicators, cited in the Price Discrimination 


Enforcement Guidelines at page 15, are: 


i) the group should be a legal entity capable of acquiring 
property in the articles purchased, 

ii) the group should in fact acquire title in the articles, 
although it need not take possession, 


iii) the group should be liable and assume responsibility for 
payment of the goods purchased. 


Bureau 


From the Bureau's perspective, it was apparent 
that the discounts which would be made available by 
a supplier to the group members would be conditional 
on the consumption commitments made by the group. 
More important, these commitments would have a 
commercial value to suppliers.’ The Bureau concluded 
that the buying group was not a sham and did not 
raise an issue under paragraph 50(1)(a) of the Act. 
The proposal qualified as a conditional discount. 

An abridged version of the letter of opinion is 
available on the Competition Bureau web site 


(http://strategis.ic.gc.ca/competition). [al 


’ The Price Discrimination Enforcement Guidelines at page 11 
recognize conditional discounts as a common form of price 
concession that should raise no issue under the price discrimination 
section as long as they are available to competing purchasers of 


like quality and quantity. 
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"THE NUMBERS — APRIL 1, 1997 TO DECEMBER 31, 1997 


Criminal Mates Branch Fair Business Practices 
Braphinds: ¢ 867 Complaints received: 4,430 
Projects ongoing: ‘\ 50 Projects opened: 188 
Inquiries ongoing: : 18 Inquiries started: 8 
Matters resolved by Alternative Case Inquiries completed: Lt 
Resolution (ACR): 9 Examinations started: 185 
Referrals to the Attorney General: 1 Examinations completed: 319 
Applications for inquiries Thiormation conticre: 182 
Bader \eccinees : Referral to Attorney General: 5 
oa v Charges laid: 
Written Advisory Opinions: 11 Taquiids resolve DMCA. 5 
Inquiries formally discontinued: 6 Geehap ake 5 
ar ce Inquiries formally discontinued: 6 

Written Advisory Opinions: 210 


Civil Matters Branch 


Number of convictions: 


Complaints: og (3 companies & 3 individuals): 6 
Preliminary examinations Application for inquiries 
commenced: 26 under section 9: 3 
Application for enquiries under Speaking engagements/Trade shows: 20 
secuion 29: 3 
Inquiries in progress: 13 Mergers Tasca 
Written Advisory Opinions: 0) (April 1, 1997 to December 311, 
i ie 75) 
Inquiries formally discontinued: 9 
Inquiries resolved by ACR: 4 ‘Total mergers reviewed: 306 
Applications to Competition Tribunal: 3 Notifiable transactions: 73 
Representations before Reg. Bodies: 6 Advanced Ruling Certificate (ARC) 
requests/Notifiable transactions: ye) 
ARC requests: 144 
Arising from other examinations: 14 
*Includes: 
; e. Matters incomplete: oS 
Advisory Opinion Oral: 11 
Matters complete: 283 
Info. requests: 
Applied to C tition Tribunal: 0 
General public: 28 De ie ae Tacs 
Media contacts: Z 
Complaints: 
Completed: 247 
Incomplete: a4 
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FEES AND APPLICABLE TAXES FOR SERVICES/REGULATORY 
PROCESSES PURSUANT TO THE COMPETITION ACT 


* 


Service or Reg ulato ry 
Process 


Premerger Notifiable Transaction” 


Advance Ruling Certificates” 


Premerger Notifiable Transaction 
for Asset Securitizations* 


Advance Ruling Certificates for 
Asset Securitizations* 


Advisory Opinions 

Sections 52 to 60 

(Misleading Advertising and 
Deceptive Marketing Practices) 


Advisory Opinions 
(Other provisions) 


Photocopies 


Request for interpretations of or 
compliance with prohibition 
orders and judgements and request 
made by non-profit community- 
based organizations. 


Fees for Ouébec 


residents 


Total = $25,000 


$25,000 + GST ($1,750) = 


$26,750 + QST ($2,006.25) 


Total = $28,756.25 


‘Total = $50 


$50 + GST ($3.50) = 
$53.50 + OST ($4.01) 
Total = $57.51 


$500 + GST ($35) = 


$535 + QST ($40.12) 
Total = $575.12 


$4,000 + GST ($280) = 
$4,280 + OST ($321) 
Total = $4,601 


S25. OST G02) = 
$.27 + QST ($.02) 
‘Total = $.29/page 


$50 + GST ($3.50) = 
$53.50 + OST ($4.01) 
Total = $57.51 


When both a Premerger Notifiable Transaction and an 


Advance Ruling Certificate (ARC) request are filed in 


respect of the same transaction, only the fee for an ARC 


applies. 


Fees for vesidents of 


all other provinces 


‘Total = $25,000 


$25,000 + GST ($1,750) 
Total = $26,750 


Total = $50 


$50 + GST ($3.50) 
‘Total = $53.50 


$500 + GST ($35) 


‘Total = $535 


$4,000 + GST ($280) 
Total = $4,280 


$.25 + GST (.02) 
‘Total = $.27/page 


$50 + GST ($3.50) 
Total = $53.50 
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Nervous from the Competition Bureau 


How Tro CONTACT THE COMPETITION BUREAU 


Anyone wishing to obtain general information or 
to make a complaint under the provisions of the Act 


should contact the Information Centre. 


Competition Bureau 
Industry Canada 

50 Victoria Street 
Hull, Québec 

K1A 0C9 


National Capital Region: (819) 997-4282 
Toll free: (800) 348-5358 

TDD2 (hearing impaired): (800) 642-3844 
Facsimile: (819) 997-0324 


Internet: http://strategis.ic.gc.ca/competition 


CompAct is a quarterly publication of 
the Competition Bureau. 


© Her Majesty the Queen in Right 


of Canada (Industry Canada) 1998 


ISSN 1205-6537 
IC 51994-B 
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